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Safe Harbor Statement under the Private Securities Litigation Reform Act of 1995

This document contains certain forward-looking statements within the meaning of the Private Securities Litigation
Reform Act of 1995, that involve a number of risks and uncertainties. A number of factors could cause the actual
results, performance or, achievements of Books-A-Million, Inc. (the “Company,”) or the results of its industry to be
materially different from any future results, performance or achievements expressed or implied by such
forward-looking statements. These factors include, but are not limited to, the competitive environment in the book
retail industry in general and in the Company’s specific market areas; inflation or deflation; economic conditions in
general and in the Company’s specific market areas, including the length of time that the United States economy
remains in the current economic downturn; the number of store openings and closings; the profitability of certain
product lines, capital expenditures and future liquidity; liability and other claims asserted against the Company;
uncertainties related to the Internet and the Company’s Internet operations; the factors described in ITEM 1A. RISK
FACTORS herein; and other factors referenced herein. In addition, such forward-looking statements are necessarily
dependent upon assumptions, estimates and dates that may be incorrect or imprecise and involve known and unknown
risks, uncertainties and other factors. Accordingly, any forward-looking statements included herein do not purport to
be predictions of future events or circumstances and may not be realized. Given these uncertainties, stockholders and
prospective investors are cautioned not to place undue reliance on such forward-looking statements. The Company
disclaims any obligation to update any such factors or to publicly announce the results of any revisions to any of the
forward-looking statements contained herein to reflect future events or developments.

PART I
ITEM 1. BUSINESS
General

Books-A-Million, Inc. is a leading book retailer in the southeastern United States. The Company was founded in 1917
and operates both superstores and traditional bookstores. Superstores, the first of which was opened in 1987, range in
size from 8,000 to 36,000 square feet and operate under the names "Books-A-Million" and “Books and Co.” Traditional
bookstores are smaller stores operated under the names “Bookland” and “Books-A-Million”. These stores range in size
from 2,000 to 7,000 square feet and are located primarily in enclosed malls. All store formats generally offer an
extensive selection of best sellers and other hardcover and paperback books, magazines, and newspapers. In addition

to the retail store formats, we offer our products over the Internet at Booksamillion.com.

We were founded in 1917, originally incorporated under the laws of the State of Alabama in 1964 and reincorporated
in Delaware in September 1992. Our principal executive offices are located at 402 Industrial Lane, Birmingham,
Alabama 35211, and our telephone number is (205) 942-3737. Unless the context otherwise requires, references to

we,” “our,” "us" or “the Company” include our wholly owned subsidiaries, American Wholesale Book Company, Inc.
("American Wholesale"), Booksamillion.com, Inc. and BAM Card Services, LLC.

Our periodic and current reports filed with the Securities and Exchange Commission ("SEC") are made available on
our website at www.booksamillioninc.com as soon as reasonably practicable. Our code of conduct and key committee
charters are also available on our website. These reports are available free of charge to stockholders upon written
request. Such requests should be directed to Brian W. White, our Chief Financial Officer. You may read and copy
any materials we file with the SEC at the SEC’s Public Reference Room at 100 F Street N.E., Room 1850,
Washington, D.C. 20549. You may obtain information on the operation of the Public Reference Room by calling the
SEC at 1-800-SEC-0330. The SEC maintains a website that contains reports, proxy and information statements, and
other information regarding issuers that file electronically with the SEC, including us, at http: //www.sec.gov.
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Business Segments

We have two reportable segments: retail trade and electronic commerce trade. In the retail trade segment we are
engaged in the retail sale of primarily book merchandise at our retail stores. The retail trade segment includes our
distribution center operations which predominantly supplies merchandise to our retail stores. In the electronic
commerce trade segment we are engaged in the retail sale of book merchandise over the Internet. This segment is
managed separately due to divergent technology and marketing requirements. For additional information on our
reportable business segments, see Note 9, "Business Segments," in the notes to consolidated financial statements.
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In both our retail trade and electronic commerce trade segments we sell books, and other merchandise, which consists
of gifts, cards, collectibles, magazines, café sales, music, DVDs and other products. Sales as a percentage of net sales
by merchandise category are as follows:

Fiscal Year Ended
January 30, January 31, February 2,
2010 2009 2008

Books and 80.9% 82.4% 83.8%
magazines

General 8.7% 8.1% 7.7%
merchandise

Café 4.2% 4.2% 4.4%
Other 6.2% 5.3% 4.1%
Total 100.0% 100.0% 100.0%

General merchandise consists of gifts, cards, collectibles and similar types of products. Café consists of coffee, tea
and other edible products, as well as gift items related to our Joe Muggs cafés. Other products include music, DVD,
E-Book and other products.

Retail Stores

We opened our first Books-A-Million superstore in 1987. We developed superstores to capitalize on the growing
consumer demand for the convenience, selection and value associated with the superstore retailing format. Each
superstore is designed to be a receptive and open environment conducive to browsing and reading and includes ample
space for promotional events open to the public, including book autograph sessions and children's storytelling. We
operated 201 superstores as of January 30, 2010.

Our superstores emphasize selection, value and customer service. Each of our superstores offers an extensive
selection of books, magazines, general merchandise, including, gifts, cards, collectibles and similar products,
including music and DVDs. Each superstore has a service center staffed with associates who are knowledgeable about
the store's merchandise and who are trained to answer customers' questions, assist customers in locating books within
the store and placing special orders. The majority of our superstores also include a Joe Muggs café, serving Joe
Muggs coffee and assorted pastries and other edible items. Our superstores are conveniently located on major,
high-traffic roads and in enclosed malls or strip shopping centers with adequate parking, and generally operate for
extended hours up to 11:00 pm local time.

Our traditional stores are tailored to the size, demographics and competitive conditions of the particular market area.
Traditional stores are located primarily in enclosed malls and generally feature a wide selection of books, magazines
and gift items. We had 22 traditional stores as of January 30, 2010.

Merchandising

We employ several value-oriented merchandising strategies. Books on our best-seller list, which is developed by us
based on the sales and customer demand in our stores, are generally sold in the Company's superstores at or below
publishers' suggested retail prices. In addition, customers can join the Millionaire's Club and save 10% on all
purchases in any of our stores, including already discounted best-sellers. Our point-of-sale computer system provides
data designed to enable us to anticipate consumer demand and customize store inventory selection to reflect local
customer interest.



Edgar Filing: BOOKS A MILLION INC - Form 10-K
Marketing

We promote our bookstores principally through the use of traditional direct mail, email and online advertising, as well
as point-of-sale materials posted and distributed in the stores. In certain markets, radio and newspaper advertising is
also used on a selective basis. We also arrange for special appearances and book autograph sessions with recognized
authors to attract customers and to build and reinforce customer awareness of our stores. A substantial portion of our
advertising expenses are reimbursed from publishers through their cooperative advertising programs.

Store Operations and Site Selection

In choosing specific store sites within a market area, we apply standardized site selection criteria that take into account
numerous factors, including the local demographics, desirability of available leasing arrangements, proximity to our
existing stores and stores of our competitors and overall level of retail activity. In general, stores are located on major
high-traffic roads convenient to customers and have adequate parking. We generally negotiate short-term leases with
renewal options. We also periodically review the profitability trends and prospects of each of our stores and evaluate
whether or not any underperforming stores should be closed, converted to a different format or relocated to more
desirable locations.
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Internet Operations

On Booksamillion.com we sell a wide selection of books, magazines and general merchandise similar to those sold in
our Books-A-Million superstores.

Purchasing

Our purchasing decisions are made by our merchandising department on a centralized basis. Our buyers negotiate
terms, discounts and cooperative advertising allowances for all of our bookstores and decide which books to purchase,
in what quantity and for which stores. The buyers use current inventory and sales information provided by our in-store
point-of-sale computer system to make reorder decisions.

We purchase merchandise from over 1,500 vendors. We purchase the majority of our collectors' supplies from
Anderson Press, Inc. and substantially all of our magazines from Anderson Media, each of which is a related party,
see Note 7, "Related Party Transactions," in the notes to consolidated financial statements. No one vendor accounted
for over 10.0% of our overall merchandise purchases in the fiscal year ended January 30, 2010. In general, more than
80% of our inventory may be returned to the publishers for credit, which substantially reduces our risk of inventory
obsolescence.

Distribution Capabilities

Our subsidiary, American Wholesale, receives a substantial portion of our inventory shipments, including
substantially all of our books, at its two facilities located in Florence and Tuscumbia, Alabama. Orders from our
bookstores are processed by computer and assembled for delivery to the stores on pre-determined weekly schedules.
Substantially all deliveries of inventory from American Wholesale’s facilities are made by a dedicated transportation
fleet. At the time deliveries are made to each of our stores, returns of slow moving or obsolete books are picked up
and returned to the American Wholesale returns processing center. American Wholesale then returns these books to
publishers for credit.

Competition

The retail book business is highly competitive, and competition within the industry is fragmented. We face direct
competition from other superstores, such as Barnes & Noble and Borders, and we also face competition from mass
merchandisers, such as Wal-Mart and Costco, and online retailers such as Amazon, Barnes & Noble, Borders and
Wal-Mart. Our bookstores also compete with specialty retail stores that offer books in particular subject areas,
independent single store operators, variety discounters, drug stores, warehouse clubs, mail order clubs and other
retailers offering books. In addition, our bookstores may face additional competition from the expanding market for
electronic books and from other categories of retailers entering the retail book market. We believe that the key
competitive factors in the retail book industry are convenience of location, selection, customer service and price.

Seasonality

Similar to many retailers, our business is seasonal, with the highest retail sales, gross profit and net income historically
occurring in our fourth fiscal quarter. This seasonal pattern reflects the increased demand for books and gifts during
the year-end holiday selling season. Working capital requirements are generally at their highest during the third fiscal
quarter and the early part of the fourth fiscal quarter due to the seasonality of our business. As a result, our results of
operations depend significantly upon net sales generated during the fourth fiscal quarter, and any significant adverse
trend in the net sales of such period would likely have a material adverse effect on our results of operations for the full
year. In addition to seasonality, our results of operations may fluctuate from quarter to quarter as a result of the
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amount and timing of sales and profits contributed by new stores as well as other factors. Accordingly, the addition of
a large number of new stores in a particular fiscal quarter could adversely affect our results of operations for that
quarter.

Trademarks

“Books-A-Million,” “BAM! Books-A-Million,” “Bookland,” “Books & Co.,” “Millionaire’s Club,” “Sweet Water Press,”
“Thanks-A-Million,” “Big Fat Coloring Book,” “Up All Night Reader,” “Read & Save Rebate,” “Readables Accessories for
Readers,” “Kids-A-Million,” “Teachers First,” “The Write-Price,” “Bambeanos,” “Hold That Thought,” “Book$mart,” “BAM]
“BAMM.com,” “BOOKSAMILLION.com,” “Chillatte,” “Joe Muggs Newsstand,” ‘“Page Pets,” “JOEMUGGS.com,”
“FAITHPOINT.com,” “Faithmark,” “Joe Muggs,” “Anderson’s Bookland,” “Snow Joe,” “American Wholesale Book Compan
“AWBC” and “NetCentral” are the primary registered trademarks of the Company.

Employees
As of January 30, 2010, we employed approximately 2,800 full-time associates and 2,700 part-time associates. The

number of part-time associates employed fluctuates based upon seasonal needs. None of our associates are covered by
a collective bargaining agreement. We believe that relations with our associates are good.

10
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ITEM 1A. RISK FACTORS

The following risk factors and other information included in this Form 10-K should be carefully considered. The risks
and uncertainties described below are not the only ones we face. Additional risks and uncertainties not presently
known to us or that we currently deem immaterial also may impair our business operations. If any of the following
risks occur, our business, financial condition, operating results and cash flows could be materially adversely affected.

Business Strategy

Our future results will depend, among other things, on our success in implementing our business strategy. There can
be no assurance that we will be successful in implementing our business strategy or that the strategy will be successful
in sustaining acceptable levels of sales growth and profitability.

Intense competition from traditional retail sources and the Internet may adversely affect our business.

The retail book business is highly competitive, and competition within the industry is fragmented. We face direct
competition from other superstores, such as Barnes & Noble and Borders, and we also face competition from mass
merchandisers, such as Wal-Mart and Costco, and online retailers such as Amazon, Barnes & Noble, Borders and
Wal-Mart. Our bookstores also compete with specialty retail stores that offer books in particular subject areas,
independent single store operators, variety discounters, drug stores, warehouse clubs, mail order clubs and other
retailers offering books. In addition, our bookstores may face additional competition from the expanding market for
electronic books and from other categories of retailers entering the retail book market.

Many of our current and potential competitors have longer operating histories, larger customer bases, greater brand
recognition and significantly greater financial, marketing and other resources than we have. They may be able to
secure merchandise from vendors on more favorable terms and may be able to adopt more aggressive pricing policies.
Competitors in both the retail and electronic commerce trade also may be able to devote more resources to technology
development, fulfillment and marketing than we are.

Competition in electronic commerce trade may intensify. The online market is rapidly evolving and intensely
competitive, with few barriers to entry. Companies in the retail and electronic commerce trade may enter into
business combinations or alliances that strengthen their competitive positions. This increased competition may reduce
our sales or operating profits, or both.

Our business is highly seasonal.

Our business is highly seasonal, with sales and earnings generally highest in the fourth fiscal quarter and lowest in the
first fiscal quarter. Our results of operations depend significantly upon the holiday selling season in the fourth fiscal
quarter. During the fiscal year ended January 30, 2010, approximately 30.9% of our sales and approximately 83.4%
of our operating income were generated in the fourth fiscal quarter. If we do not stock popular products in sufficient
amounts or if we fail to have sources to timely restock popular products during the busy holiday period such that we
fail to meet customer demand, it could significantly affect our revenue and earnings and our future growth. In
addition, if we experience less than satisfactory net sales during a fourth fiscal quarter, we may not be able to
sufficiently compensate for any losses which may have been incurred during the first three quarters of such fiscal year.

The current economic downturn, along with difficult and volatile conditions in the capital and credit markets, could

materially adversely affect our financial position, results of operations and cash flows, and we do not know if these
conditions will improve in the near future.

11
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The Company believes that the United States and global economies are presently experiencing extremely challenging
times and that general economic conditions could persist or deteriorate further. The Company believes that these
conditions have had and may continue to have an adverse impact on spending by the Company’s current retail
customer base and potential new customers. Because of these significant challenges, we are continuously reviewing
and adjusting our business activities to address the changing economic environment. We are carefully managing our
inventory and liquidity and enforcing expense controls while working diligently and prudently to grow our

business. Because of the uncertainty in the overall economic environment, the unpredictability of consumer behavior
and the concern as to whether economic conditions will improve, it is very difficult for us to predict how our business
may be affected in the future. Our business and financial performance may be adversely affected by current and
future economic conditions that cause a further decline in business and consumer spending, including limited or
further reduced availability of credit, continued high or increased unemployment levels, higher energy and fuel costs,
rising interest rates, financial market volatility and long-term downturn. These conditions could have a negative
impact on the earnings, liquidity and capital resources of the Company.

12
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Current economic conditions have accentuated these risks and magnified their potential effect on us and our
business. The current economic downturn and difficult conditions in the capital and credit markets may affect our
business in a number of ways. For example:

. The economic downturn could have a significant adverse impact on consumer confidence and discretionary
consumer spending, which may result in decreased sales
and earnings for us.

. Although we believe that we have sufficient liquidity under our credit agreement to run our business and
to provide for our plans for growth, under depressed economic

or extreme market conditions, there can be no ssurance that such funds would be available or sufficient and, in such
a case, we may not be able to successfully obtain

additional debt financing on favorable terms, or at all.

. Recent market volatility has exerted downward pressure on our stock price, which may make it more difficult
for us to raise additional capital in the future.

We do not know if the state of the economy or market conditions will improve in the near future or when any such
improvement will occur.

If the Company is unable to continue to open new stores, our growth may decline.

The Company’s growth depends in part on our ability to open new stores and operate them profitably. In general, the
rate of expansion depends, among other things, on general economic and business conditions affecting consumer
confidence and spending, the availability of desired locations and qualified management personnel, the negotiation of
acceptable lease terms and the ability to manage the operational aspects of growth. It also depends upon the
availability of adequate capital, which in turn depends in large part upon cash flow generated by the Company.

If stores are opened more slowly than expected, sales at new stores reach targeted levels more slowly than expected
(or fail to reach targeted levels) or related overhead costs increase in excess of expected levels, the Company’s ability
to successfully implement its expansion strategy would be adversely affected. In addition, the Company may open
new stores in certain markets in which the Company is already operating stores, which could adversely affect sales at
those existing stores.

Furthermore, increases in the complexity of the Company’s business could place a significant strain on our
management, operations, technical performance, financial resources and internal financial control and reporting
functions, and there can be no assurance that the Company will be able to manage this effectively. The Company’s
current and planned personnel, systems, procedures and controls may not be adequate to support and effectively
manage our future operations, especially as the Company employs personnel in multiple geographic locations. The
Company may not be able to hire, train, retain, motivate and manage required personnel, which may limit our
growth. If any of this were to occur, it could damage the Company’s reputation, limit growth, negatively affect
operating results and harm the Company’s business.

Our business is dependent upon consumer spending patterns.
Sales of books may depend upon discretionary consumer spending, which may be affected by general economic
conditions, consumer confidence and other factors beyond our control. Weather, among other things, can affect

comparable store sales, because inclement weather can require us to close certain stores temporarily and thus reduce
store traffic. Even if stores are not closed, customers may decide to avoid going to stores in bad weather. In addition,

13
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sales are dependent in part on the strength of new release titles offered by vendors. A decline in consumer spending
on books could have a material adverse effect on our financial condition and results of operations.

The Company faces the risk of a shift in consumer spending patterns to e-content.

As technology evolves and consumers shift spending patterns to e-content, the Company may enter new markets in
which we have limited experience. The offering of e-content may present new and difficult challenges. The
Company’s gross margin of e-content products may be lower than our traditional product lines, and the Company may
not recover our investments in this area. These challenges may negatively affect the Company’s operating results.

The Company’s costs of doing business could increase as a result of changes in federal, state or local laws or
regulations.

Changes in federal, state or local laws or regulations, including, but not limited to, laws related to employment, wages,
data privacy and information security, taxes and consumer products, could increase the Company’s costs of doing
business.

14
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Our business may be affected by our relationships with suppliers and delays in product shipments.

We rely heavily upon our suppliers to provide us with new products as quickly as possible. The loss of any of our
suppliers could reduce our product offerings, which could cause us to be at a competitive disadvantage. In addition,
we depend upon the business terms we can obtain from suppliers, including competitive prices, unsold product return
policies, new release title quantity allocations, advertising and market development allowances, freight charges and
payment terms. Our failure to maintain favorable business terms with our suppliers could adversely affect our ability
to offer products to consumers at competitive prices. To the extent that our suppliers rely on overseas sources for a
large portion of their products, any event causing a disruption of imports, including the imposition of import
restrictions in the form of tariffs or quotas and currency fluctuations, could hurt our business.

Our vendor relationships subject us to a number of risks, and we rely on certain vendors that are related parties.

Although we purchase merchandise from over 1,500 vendors and no one vendor accounted for more than 10.0% of
our inventory purchases in the fiscal year ended January 30, 2010, we have significant vendors that are important to
us. If our current vendors were to stop selling merchandise to us on acceptable terms, we may not be able to acquire
merchandise from other suppliers in a timely and efficient manner and on acceptable terms. We have entered into and
may, in the future, enter into various transactions and agreements with entities wholly or partially owned by certain
stockholders or directors (including certain officers) of the Company, including one such entity that serves as our
primary magazine vendor and another that serves as our primary provider of collectors' supplies. We believe that the
transactions and agreements that we have entered into with related parties are on terms that are at least as favorable to
us as could reasonably have been obtained at such time from unrelated third parties.

If we do not successfully optimize inventory and manage our distribution, our business could be harmed.

If we do not successfully optimize our inventory and operate our distribution centers, it could significantly limit our
ability to meet customer demand. Because it is difficult to predict demand, we may not manage our facilities in an
optimal way, which may result in excess or insufficient inventory or warehousing, fulfillment or distribution

capacity. Additionally, if we open new stores in new geographic areas where we do not currently have a presence, we
may not be able to provide those stores with efficient distribution and fulfillment services, which may impact our
stores in those markets. We may be unable to adequately staff our fulfillment and customer service centers to meet
customer demand. There can be no assurance that we will be able to operate our network effectively.

We rely heavily on the American Wholesale warehouse distribution facilities for merchandise distribution functions
and to maintain inventory stock for our retail stores. Our ability to distribute merchandise to our stores and maintain
adequate inventory levels may be materially impacted by any material damage incurred at our warehouse facilities
caused by inclement weather, fire, flood, power loss, earthquakes, acts of war or terrorism, acts of God and similar
factors.

We also rely heavily on our dedicated transportation fleet for deliveries of inventory. As a result, our ability to
receive or ship inventory efficiently may be negatively affected by inclement weather, fire, flood, power loss,

earthquakes, labor disputes, acts of war or terrorism, acts of God and similar factors.

Any of the inventory risk factors set forth above may adversely affect our financial condition, results of operations and
cash flows.

Failure to retain key personnel could adversely affect our business.

Our continued success depends to a significant extent upon the efforts and abilities of our senior management. The
failure to retain our senior managers could have a material adverse effect on our business and our results of

15
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operations. We do not maintain “key man” life insurance on any of our senior managers.

Failure to attract and retain qualified associates and other labor issues could adversely affect our financial
performance.

Our ability to continue to expand our operations depends on our ability to attract and retain a large and growing
number of qualified associates. Our ability to meet our labor needs generally while controlling our associate wage and
related labor costs is subject to numerous external factors, including the availability of a sufficient number of qualified
persons in the work force, unemployment levels, prevailing wage rates, changing demographics, health and other
insurance costs and changes in employment legislation. If we are unable to locate, attract and retain qualified
personnel or if our costs of labor or related costs increase significantly, our financial performance could be affected
adversely.

16
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We rely extensively on communication and computer systems to process transactions, summarize results and manage
our business. Disruptions in these systems could harm our ability to run our business.

Given the number of individual transactions that we have each year, it is critical that we maintain uninterrupted
operation of our computer and communications hardware and software systems. Our systems are subject to damage or
interruption from power outages, computer and telecommunications failures, computer viruses, security breaches,
catastrophic events, such as acts of God, fires, tornadoes, hurricanes, floods, earthquakes, power losses,
telecommunications failures, acts of war or terrorism, physical or electronic break-ins and similar events or
disruptions, and usage errors by our employees. If our systems are damaged or cease to function properly, we may
have to make a significant investment to fix or replace them, and we may suffer interruptions in our operations in the
interim. Any material interruption in our computer operations may have a material adverse effect on our business or
results of operations.

Our electronic commerce trade faces business risks, which include:

. competition from other Internet-based companies and traditional retailers;

. risks associated with a failure to manage growth effectively;

. risks of the Internet as a medium for commerce, including Internet security risks;
. risks associated with the need to keep pace with rapid technological change;

. risks of system failure or inadequacy; and

. risks associated with the maintenance of domain names.

If any of these risks materialize, it could have an adverse effect on our electronic commerce trade.
Government regulation of the Internet and e-commerce is evolving, and unfavorable changes could harm our business.

We are subject to general business regulations and laws, as well as regulations and laws specifically governing the
Internet and e-commerce. Such existing and future laws and regulations may impede the growth of the Internet or
other online services. These regulations and laws may cover taxation, privacy, data protection, pricing, content,
copyrights, distribution, electronic contracts and other communications, consumer protection, the provision of online
payment services, unencumbered Internet access to our services and the characteristics and quality of products and
services. It is not clear how existing laws governing issues such as property ownership, sales and other taxes, libel
and personal privacy apply to the Internet and e-commerce. Unfavorable resolution of these issues may harm our
business.

We could be liable for breaches of security on our website.

A fundamental requirement for e-commerce is the secure storage and transmission of confidential

information. Although we have developed systems and processes that are designed to protect consumer information
and prevent fraudulent credit card transactions and other security breaches, failure to prevent or mitigate such fraud or

breaches may adversely affect our business or results of operations.

We are subject to a number of risks related to payments that we accept.
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We accept payments by a variety of methods, including credit card, debit card, gift cards, direct debit from a
customer’s bank account, physical bank check and cash. For certain payment transactions, including credit and debit
cards, we pay interchange and other fees, which may increase over time and raise our operating costs and lower our
profit margins. We are also subject to payment card association operating rules, certification requirements and rules
governing electronic funds transfers, which could change or be reinterpreted to make it difficult or impossible for us to
comply. If we fail to comply with these rules or requirements, we may be subject to fines and higher transaction fees
and lose our ability to accept credit and debit card payments from our customers, process electronic funds transfers or
facilitate other types of online payments, and our business and operating results could be adversely affected. If one or
more of these agreements are terminated and we are unable to replace them on similar terms, or at all, it could
adversely affect our operating results. In addition, as we offer new payment options to our customers, we may be
subject to additional regulations and compliance requirements and a greater risk of fraud.

We may be unable to protect our intellectual property, which could harm our brand and reputation.
To protect our proprietary rights in our intellectual property, we rely generally on copyright, trademark and trade
secret laws. Although we do not believe that our trademarks and other intellectual property are materially important

to the continuation of our operations, our failure or inability to maintain or protect our proprietary rights could
materially decrease their value, and our brand and reputation could be harmed as a result.

10
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We are subject to certain legal proceedings that may affect our financial condition and results of operations.

We are involved in a number of legal proceedings. In the opinion of management, after consultation with legal
counsel, the ultimate liability, if any, with respect to those proceedings is not presently expected to materially affect
our financial condition or results of operations. However, we can give no assurances that certain lawsuits either now
or in the future will not materially affect our financial condition or results of operations.

Changes in our effective income tax rate could affect our results of operations.

Our effective income tax rate is influenced by a number of factors. Changes in the tax laws, the interpretation of
existing laws or our failure to sustain our reporting positions on examination could adversely affect our effective
income tax rate and, as a result, our results of operations.

Changes in accounting standards could affect our results of operations.

A change in accounting standards or practices can have a significant effect on our reported results of operations. New
accounting pronouncements and interpretations of existing accounting rules and practices have occurred and may
occur in the future. Changes to existing rules may adversely affect our reported financial results.

If the Company is unable to renew or enter into new leases on favorable terms, our revenue growth may decline.

All of the Company’s stores are located in leased premises. If the cost of leasing existing stores increases, the
Company cannot assure that we will be able to maintain our existing store locations as leases expire. In addition, the
Company may not be able to enter into new leases on favorable terms or at all, or we may not be able to locate
suitable alternative sites or additional sites for new store expansion in a timely manner. The Company’s revenues and
earnings may decline if the Company fails to maintain existing store locations, enter into new leases, locate alternative
sites or find additional sites for new store expansion.

The Company may engage in acquisitions which, among other things, could negatively impact our business if we fail
to successfully complete and integrate them.

To enhance our efforts to grow and compete, the Company may engage in acquisitions. Any future acquisitions are
subject to the Company’s ability to negotiate favorable terms for them. Accordingly, the Company cannot assure that
future acquisitions will be completed. In addition, to facilitate future acquisitions, the Company may take actions that
could dilute the equity interests of our stockholders, increase our debt or cause us to assume contingent liabilities, all
of which may have a detrimental effect on the price of our common stock. Finally, if any acquisitions are not
successfully integrated with the Company’s business, the Company’s ongoing operations could be adversely affected.

The occurrence of severe weather events, catastrophic health events or natural disasters could significantly damage or
destroy our retail locations, could prohibit consumers from traveling to our retail locations or could prevent us from
resupplying our stores or distribution centers, especially during peak shopping seasons.

Unforeseen events, including public health issues, and natural disasters such as earthquakes, hurricanes, snow

storms, floods and heavy rains, could disrupt our operations or the operations of our suppliers, as well as the behavior
of our consumer. We believe that we take reasonable precautions to prepare particularly for weather-related events,
however, our precautions may not be adequate to deal with such events in the future. As these events occur in the
future, if they should impact areas in which we have our distribution centers or a concentration of retail stores, such
events could have a material adverse effect on our business, financial condition and results of operations, particularly
if they occur during peak shopping seasons.
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Increases in transportation costs due to rising fuel costs, climate change regulation and other factors may negatively
impact our operating results.

We rely upon various means of transportation, including sea and truck, to deliver products from vendors to our
distribution centers and from our distribution centers to our stores. Consequently, our results can vary depending
upon the price of fuel. The price of oil has fluctuated drastically over the last few years, and may rapidly increase
again, which would sharply increase our fuel costs. In addition, efforts to combat climate change through reduction of
greenhouse gases may result in higher fuel costs through taxation or other means. Any such future increases in fuel
costs would increase our transportation costs for delivery of product to our distribution centers and distribution to our
stores, as well as our vendors’ transportation costs, which could decrease our operating results.

In addition, labor shortages in the transportation industry could negatively affect transportation costs and our ability to
supply our stores in a timely manner. In particular, our business is highly dependent on the trucking industry to
deliver products to our distribution centers and our stores. Our operating results may be adversely affected if we or
our vendors are unable to secure adequate trucking resources at competitive prices to fulfill our delivery schedules to
our distribution centers or our stores.

11
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Our stock price may be subject to volatility.

The trading price of our common stock may fluctuate in response to a number of events and factors, many of which
are beyond our control, such as:

. general economic conditions;

. changes in interest rates;

. conditions or trends in the retail book and electronic commerce trade industries;

. fluctuations in the stock market in general;

. quarterly variations in operating results;

. new products, services, innovations and strategic developments by our competitors or us, or business

combinations and investments by our competitors or us;

. changes in financial estimates by us or securities analysts and recommendations by securities analysts;

. changes in regulation;

. changes in our capital structure, including issuance of additional debt or equity to the public;

. corporate restructurings, including layoffs or closures of facilities;

. changes in the valuation methodology of, or performance by, others in the retail book and electronic trade

industries; and
. transactions in our common stock by major investors, and analyst reports, news and speculation.

Any of these events may cause our stock price to rise or fall and may adversely affect our financial condition or results
of operations.

ITEM 1B. UNRESOLVED STAFF COMMENTS

None.

12
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ITEM 2. PROPERTIES

Our bookstores are generally located either in enclosed malls or strip shopping centers. All of our stores are

leased. Generally, these leases have terms ranging from three to ten years and require that we pay a fixed minimum
rental fee and/or a rental fee based on a percentage of net sales together with certain customary costs (such as property
taxes, common area maintenance and insurance).

The number of stores located in each state and the District of Columbia as of January 30, 2010 are listed below:

NumberNumber of

of Traditional

Super Book
State Stores Stores
Florida 39 1
Alabama 25 2
Virginia 17 2
Tennessee 16 1
N.
Carolina 15 2
Georgia 15 2
S. Carolina 14 --
Texas 11 --
Louisiana 10 --
Mississippi 7 4
Ohio 5 1
Indiana 4 --
Kentucky 4 3
Arkansas 4 -
W.
Virginia 4 --
Missouri 3 -
Oklahoma 2 --
Maryland 2 2
Illinois 1 1
District of
Columbia 1 -
Nebraska 1 --
Kansas 1 --
New Jersey  -- 1
Total 201 22

The Company operates two distribution facilities near Florence, Alabama. The combined square footage of these
distribution facilities is 538,000 square feet.

Our principal executive offices are located in a 20,550 square-foot leased building located in Birmingham,
Alabama. Until October 2009, we also leased a 37,000 square-foot building located in Irondale, Alabama. Each of
the leases involves related parties, see Note 7, "Related Party Transactions," in the notes to consolidated financial
statements. The Birmingham, Alabama office space is leased month-to-month. The Irondale, Alabama office space
was leased month-to-month. In addition, we lease approximately 4,025 square feet of office space in Nashville,
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Tennessee and an additional 28,300 square-foot building located in Birmingham, Alabama for additional corporate
office space. The Nashville, Tennessee space is leased month-to-month. The additional Birmingham space is leased
until February 28, 2013. We believe that the loss of any office space currently leased on a month-to-month basis
would not have a material adverse effect on our business, financial condition or results of operations.

American Wholesale owns a wholesale distribution center located in an approximately 290,000 square foot facility in
Florence, Alabama. During fiscal 1995 and 1996, we financed the acquisition and construction of the wholesale
distribution facility through loans obtained from the proceeds of an industrial development revenue bond (the
“Bond”). American Wholesale also leases on a month-to-month basis, from a related party, a second 210,000 square
foot warehouse facility located in Tuscumbia, Alabama. We believe that the failure to extend the lease for this
warehouse facility currently leased on a month-to-month basis would not have a material adverse effect on our
business, financial condition or results of operations. In addition we lease a portion of the tractors that pull the
Company-owned trailers, which comprise our transportation fleet.

ITEM 3. LEGAL PROCEEDINGS
We are a party to various legal proceedings in the normal course of our business. In the opinion of management, after

consultation with legal counsel, the ultimate liability, if any, with respect to those proceedings is not presently
expected to materially affect our financial condition or results of operations.
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ITEM 4. RESERVED

Not Applicable.

ITEM 5. MARKET FOR REGISTRANT'S COMMON EQUITY AND RELATED STOCKHOLDER MATTERS

Edgar Filing: BOOKS A MILLION INC - Form 10-K

PART II

AND ISSUER PURCHASES OF EQUITY SECURITIES

The common stock of Books-A-Million, Inc. is traded on the NASDAQ Global Select Market under the symbol

"BAMM." The chart below sets forth the high and low sales prices for the Company's common stock for each quarter

of the fiscal years ended January 30, 2010 and January 31, 2009, and the cash dividends declared per share in each

such quarter.

Fiscal Quarter Ended High

January 2010 $9.00
October 2009 15.00
July 2009 12.00
April 2009 593
January 2009 3.16
October 2008 7.37
July 2008 8.80
April 2008 $10.76

Low
$5.90
8.25
5.77
2.30
1.70
2.64
5.05
$7.55

Dividends

Declared
$0.15
0.05
0.05
0.05
0.05
0.05
0.09
$0.09

The closing price for the Company's common stock on March 26, 2010 was $7.11. As of that date Books-A-Million,
Inc. had approximately 6,779 stockholders of record.
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Comparison of 5-Year Cumulative Total Return
Among Books-A-Million, Inc., the NASDAQ Composite Index and the NASDAQ Retail Trade Stock Index

The following indexed line graph indicates the Company’s total return to stockholders from January 28, 2005 to

January 29, 2010, the last trading day prior to the Company’s 2010 fiscal year end, as compared to the total return for

the NASDAQ Composite Index and the NASDAQ Retail Trade Stock Index for the same period. Total stockholder
return for prior periods is not necessarily an indication of future performance.

Jan 28, Jan27, Feb?2, Feb 1, Jan30, Jan?29,
2005 2006 2007 2008 2009 2010
Books-A-Million, Inc. $100 $122 $200 $115 $25 $68
NASDAQ Composite $100 $114 $122 $119 $58 $84
Index
NASDAQ Retail Trade  $100 $108 $118 $105 $68 $101
Stocks

15

25



Edgar Filing: BOOKS A MILLION INC - Form 10-K

Issuer Purchases of Equity Securities

The following table shows common stock repurchases during the thirteen weeks ended January 30, 2010 under the
stock repurchase program approved by our board of directors on March 26, 2009 (the "2009 Repurchase Program"),
under which we were authorized to purchase up to $5 million of our common stock.

Approximate Dollar
Value of Shares that
Total Number of May Yet Be
Total Number Average Price Shares Purchased as Purchased Under the
of Shares Paid per Part of Publicly Program at End of
Period Purchased Share Announced Program Period

November 1, 2009 through

November 28, 2009 -- -- -- $4.480,000

November 29, 2009 through

December 2, 2009 54,000 $7.27 54,000 $4,090,000
December 3, 2009 through

January 30, 2010 24,000 $6.45 24,000 $3,924,000

Total 78,000 $7.14 78,000 $3,924,000

In March 2010, our board of directors approved a new stock repurchase program (the “March 2010 Program™) to replace

the 2009 Repurchase Program. Pursuant to the March 2010 Program, we are authorized to purchase up to $5 million
of our common stock.

Under the 2009 Repurchase Program, the Company repurchased a total of 165,000 shares at a cost of $1.1 million
during the fiscal year ended January 30, 2010. As of January 30, 2010, the Company had repurchased a total of
5,621,081 shares of our common stock at a cost of $47.3 million in total under the repurchase programs.
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ITEM 6. SELECTED FINANCIAL DATA

The following selected consolidated financial data has been derived from the consolidated financial statements of the
Company. The data set forth below should be read in conjunction with "Management's Discussion and Analysis of
Financial Condition and Results of Operations" and our consolidated financial statements and notes to financial
statements thereto.

For the Fiscal Year Ended:
(In thousands, except per

share amounts, ratios and January 30, January 31, February 2, February 3, January 28,
operational data) 2010 2009(2) 2008(2) 2007(1) (2) 2006(2)
Statement of Income Data 52 weeks 52 weeks 52 weeks 53 weeks 52 weeks
Net revenue $ 508,667 $ 515,357 $ 536,054 $ 520,724 $ 503,751
Net income 13,836 10,574 16,522 18,887 13,067

Earnings per share -

diluted 0.88 0.68 1.00 1.12 0.78
Weighted average shares -

diluted 15,744 15,676 16,476 16,818 16,750
Dividends per share -

declared 0.30 0.28 3.36 0.33 0.23

Balance Sheet Data
Property and equipment,

net $ 53,141 $ 58,038 $ 53,514 $ 51471 $ 51,001
Total assets 273,498 279,292 284,833 304,037 311,659
Long-term debt 6,360 12
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than standard agreements relating to the vesting of stock options that every optionee of the Company must enter into
as a condition of receiving an option grant.

We do not have key man life insurance policies on the lives of any of our employees, including Dr. Lim and
Dr. Frost.

Risks Related To Ownership of Our Common Stock
Future sales of shares of our common stock upon the exercise of currently outstanding securities or pursuant to
our universal shelf registration statement may negatively affect our stock price.

As a result of our January 2004 private financing transaction, we issued warrants to private investors for the
purchase of approximately 10.5 million shares of common stock at purchase prices ranging from $0.77 to $1.75 per
share. Currently, approximately 1.4 million shares of common stock remain issuable upon the exercise of these
warrants. As a result of our October 2004 financing transaction, we issued warrants for the purchase of approximately
2.7 million shares of common stock at a purchase price of $2.25 per share. Currently, approximately 1.9 million shares
of common stock remain issuable upon the exercise of these warrants. The exercise of these warrants could result in
dilution to stockholders at the time of exercise which could negatively affect our stock price.

We currently have the ability, at any time prior to December 1, 2008, to offer and sell up to $32.5 million of
additional equity or debt securities under a currently effective universal shelf registration statement. Sales of
substantial amounts of shares of our common stock or other securities under this or any future shelf registration
statement could lower the market price of our common stock and impair our ability to raise capital through the sale of
equity securities. In the future, we may issue additional options, warrants or other derivative securities convertible into
our common stock.

Our stock price is subject to significant volatility.

We participate in a highly dynamic industry which often results in significant volatility in the market price of
common stock irrespective of company performance. As a result, our high and low sales prices of our common stock
during the twelve months ended September 30, 2008 were $9.46 and $4.19, respectively. We expect our stock price to
continue to be subject to significant volatility and, in addition to the other risks and uncertainties described elsewhere
in this prospectus and all other risks and uncertainties that are either not known to us at this time or which we deem to
be immaterial, any of the following factors may lead to a significant drop in our stock price:

our failure, or the failure of one of our third party partners, to comply with the terms of our collaboration
agreements;

the termination, for any reason, of any of our collaboration agreements;
the sale of common stock by any significant stockholder, including, but not limited to, direct or indirect sales

by members of management or our Board of Directors;
13
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general negative conditions in the healthcare industry;
general negative conditions in the financial markets;
the failure, for any reason, to obtain FDA approval for any of our product candidates;
the failure, for any reason, to secure or defend our intellectual property position;

for those products that are approved by the FDA, the failure of the FDA to approve such products in a timely
manner consistent with the FDA s historical approval process;

the suspension of any clinical trial due to safety or patient tolerability issues;
the suspension of any clinical trial due to market and/or competitive conditions;

our failure, or the failure of our third party partners, to successfully commercialize products approved by the
FDA;

our failure, or the failure of our third party partners, to generate product revenues anticipated by investors;

problems with an API contract manufacturer or a fill and finish manufacturer for any product or product
candidate;

the sale of additional debt and/or equity securities by us; and

the departure of key personnel.
Trading in our stock has historically been limited, so investors may not be able to sell as much stock as they
want to at prevailing market prices.

Our stock has historically traded at a low daily trading volume. If recent trading volumes decrease, it may be
difficult for stockholders to sell their shares in the public market at any given time at prevailing prices.

The exercise of outstanding warrants may drive down the market price of our stock.

Outstanding warrants that may be exercised for approximately 1.4 million shares of common stock will expire
per their terms in January 2009. In addition, warrants that may be exercised for approximately 1.9 million shares of
common stock will expire per their terms in October 2009. Some warrant holders may choose to sell outstanding
shares of common stock in order to finance the exercise of their warrants and this pattern of selling may result in a
reduction of our common stock s market price.

14
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Risks Related To Our Industry
Compliance with the extensive government regulations to which we are subject is expensive and time
consuming and may result in the delay or cancellation of product sales, introductions or modifications.

Extensive industry regulation has had, and will continue to have, a significant impact on our business. All
pharmaceutical companies, including ours, are subject to extensive, complex, costly and evolving regulation by the
federal government, principally the FDA and, to a lesser extent, the U.S. Drug Enforcement Administration, or DEA,
and foreign and state government agencies. The Federal Food, Drug and Cosmetic Act, the Controlled Substances Act
and other domestic and foreign statutes and regulations govern or influence the testing, manufacturing, packaging,
labeling, storing, recordkeeping, safety, approval, advertising, promotion, sale and distribution of our products. Under
certain of these regulations, we and our contract suppliers and manufacturers are subject to periodic inspection of our
or their respective facilities, procedures and operations and/or the testing of products by the FDA, the DEA and other
authorities, which conduct periodic inspections to confirm that we and our contract suppliers and manufacturers are in
compliance with all applicable regulations. The FDA also conducts pre-approval and post-approval reviews and plant
inspections to determine whether our systems, or our contract suppliers and manufacturers processes, are in
compliance with cGMP and other FDA regulations. If we, or our contract supplier, fail these inspections, we may not
be able to commercialize our product in a timely manner without incurring significant additional costs, or at all.

In addition, the FDA imposes a number of complex regulatory requirements on entities that advertise and
promote pharmaceuticals including, but not limited to, standards and regulations for direct-to-consumer advertising,
off-label promotion, industry-sponsored scientific and educational activities, and promotional activities involving the
internet.

We are dependent on receiving FDA and other governmental approvals prior to manufacturing, marketing and
shipping our products. Consequently, there is always a risk that the FDA or other applicable governmental authorities
will not approve our products, or will take post-approval action limiting or revoking our ability to sell our products, or
that the rate, timing and cost of such approvals will adversely affect our product introduction plans or results of
operations.

Our suppliers and manufacturers are subject to regulation by the FDA and other agencies, and if they do not
meet their commitments, we would have to find substitute suppliers or manufacturers, which could delay the
supply of our products to market.

Regulatory requirements applicable to pharmaceutical products make the substitution of suppliers and
manufacturers costly and time consuming. We have no internal manufacturing capabilities and are, and expect to be in
the future, entirely dependent on contract manufacturers and suppliers for the manufacture of our products and for
their active and other ingredients. The disqualification of these manufacturers and suppliers through their failure to
comply with regulatory requirements could negatively impact our business because the delays and costs in obtaining
and qualifying alternate suppliers (if such alternative suppliers are available, which we cannot assure) could delay
clinical trials or otherwise inhibit our ability to bring approved products to market, which would have a material
adverse effect on our business and financial condition.

15
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We may be required to initiate or defend against legal proceedings related to intellectual property rights, which
may result in substantial expense, delay and/or cessation of the development and commercialization of our
products.
We rely on patents to protect our intellectual property rights. The strength of this protection, however, is
uncertain. For example, it is not certain that:
our patents and pending patent applications cover products and/or technology that we invented first;

we were the first to file patent applications for these inventions;
others will not independently develop similar or alternative technologies or duplicate our technologies;
any of our pending patent applications will result in issued patents; and

any of our issued patents, or patent pending applications that result in issued patents, will be held valid and
infringed in the event the patents are asserted against others.

We currently own or license several U.S. patents and also have pending patent applications. There can be no
assurance that our existing patents, or any patents issued to us as a result of our pending patent applications, will
provide a basis for commercially viable products, will provide us with any competitive advantages, or will not face
third party challenges or be the subject of further proceedings limiting their scope or enforceability. Such limitations
in our patent portfolio could have a material adverse effect on our business and financial condition. In addition, if any
of our pending patent applications do not result in issued patents, this could have a material adverse effect on our
business and financial condition.

We may become involved in interference proceedings in the U.S. Patent and Trademark Office to determine the
priority of our inventions. In addition, costly litigation could be necessary to protect our patent position. We also rely
on trademarks to protect the names of our products. These trademarks may be challenged by others. If we enforce our
trademarks against third parties, such enforcement proceedings may be expensive. We also rely on trade secrets,
unpatented proprietary know-how and continuing technological innovation that we seek to protect with confidentiality
agreements with employees, consultants and others with whom we discuss our business. Disputes may arise
concerning the ownership of intellectual property or the applicability or enforceability of these agreements, and we
might not be able to resolve these disputes in our favor.

In addition to protecting our own intellectual property rights, third parties may assert patent, trademark or
copyright infringement or other intellectual property claims against us based on what they believe are their own
intellectual property rights. If we become involved in any intellectual property litigation, we may be required to pay
substantial damages, including but not limited to treble damages, for past infringement if it is ultimately determined
that our products infringe a third party s intellectual property rights. Even if infringement claims against us are without
merit, defending a lawsuit takes significant time, may be expensive and may divert management s attention from other
business concerns. Further, we may be stopped from developing, manufacturing or selling our products until we
obtain a license from the owner of the relevant technology or other
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intellectual property rights. If such a license is available at all, it may require us to pay substantial royalties or other
fees.
Future acquisitions could disrupt our business and harm our financial condition.

In order to augment our product pipeline or otherwise strengthen our business, we may decide to acquire
additional businesses, products and technologies. As we have limited experience in evaluating and completing
acquisitions, our ability as an organization to make such acquisitions is unproven. Acquisitions could require
significant capital infusions and could involve many risks, including, but not limited to, the following:

we may have to issue convertible debt or equity securities to complete an acquisition, which would dilute our
stockholders and could adversely affect the market price of our common stock;

an acquisition may negatively impact our results of operations because it may require us to incur large one-time
charges to earnings, amortize or write down amounts related to goodwill and other intangible assets, or incur or
assume substantial debt or liabilities, or it may cause adverse tax consequences, substantial depreciation or
deferred compensation charges;

we may encounter difficulties in assimilating and integrating the business, products, technologies, personnel or
operations of companies that we acquire;

certain acquisitions may disrupt our relationship with existing customers who are competitive with the acquired
business, products or technologies;

acquisitions may require significant capital infusions and the acquired businesses, products or technologies
may not generate sufficient revenue to offset acquisition costs;

an acquisition may disrupt our ongoing business, divert resources, increase our expenses and distract our
management;

acquisitions may involve the entry into a geographic or business market in which we have little or no prior
experience; and

key personnel of an acquired company may decide not to work for us.
If any of these risks occurred, it could adversely affect our business, financial condition and operating results.
We cannot assure you that we will be able to identify or consummate any future acquisitions on acceptable terms, or at
all. If we do pursue any acquisitions, it is possible that we may not realize the anticipated benefits from such
acquisitions or that the market will not view such acquisitions positively.
17
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If third party reimbursement and customer contracts are not available, our products may not be accepted in
the market.

Our ability to earn sufficient returns on our products will depend in part on the extent to which reimbursement
for our products and related treatments will be available from government health administration authorities, private
health insurers, managed care organizations and other healthcare providers.

Third-party payors are increasingly attempting to limit both the coverage and the level of reimbursement of new
drug products to contain costs. Consequently, significant uncertainty exists as to the reimbursement status of newly
approved healthcare products. Third party payors may not establish adequate levels of reimbursement for the products
that we commercialize, which could limit their market acceptance and result in a material adverse effect on our
financial condition.

Customer contracts, such as with group paying organizations and hospital formularies, will often not offer
contract or formulary status without either the lowest price or substantial proven clinical differentiation. If our
products are compared to animal-derived hyaluronidases by these entities, it is possible that neither of these conditions
will be met, which could limit market acceptance and result in a material adverse effect on our financial condition.
The rising cost of healthcare and related pharmaceutical product pricing has led to cost containment pressures
that could cause us to sell our products at lower prices, resulting in less revenue to us.

Any of our products that have been or in the future are approved by the FDA may be purchased or reimbursed
by state and federal government authorities, private health insurers and other organizations, such as health
maintenance organizations and managed care organizations. Such third party payors increasingly challenge
pharmaceutical product pricing. The trend toward managed healthcare in the United States, the growth of such
organizations, and various legislative proposals and enactments to reform healthcare and government insurance
programs, including the Medicare Prescription Drug Modernization Act of 2003, could significantly influence the
manner in which pharmaceutical products are prescribed and purchased, resulting in lower prices and/or a reduction in
demand. Such cost containment measures and healthcare reforms could adversely affect our ability to sell our
products. Furthermore, individual states have become increasingly aggressive in passing legislation and implementing
regulations designed to control pharmaceutical product pricing, including price or patient reimbursement constraints,
discounts, restrictions on certain product access, importation from other countries and bulk purchasing. Legally
mandated price controls on payment amounts by third party payors or other restrictions could negatively and
materially impact our revenues and financial condition. We anticipate that we will encounter similar regulatory and
legislative issues in most other countries outside the United States.

We face intense competition and rapid technological change that could result in the development of products
by others that are superior to the products we are developing.

We have numerous competitors in the United States and abroad including, among others, major pharmaceutical
and specialized biotechnology firms, universities and other research institutions that may be developing competing
products. Such competitors include, but are not limited to, Sigma-Aldrich Corporation, ISTA, Amphastar and
Primapharm among others. These competitors may develop technologies and products that are more effective, safer,
or less costly than our current or future product candidates or that could render our technologies and product
candidates obsolete or noncompetitive. Many of these competitors have substantially more
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resources and product development, manufacturing and marketing experience and capabilities than we do. In addition,
many of our competitors have significantly greater experience than we do in undertaking pre-clinical testing and
clinical trials of pharmaceutical product candidates and obtaining FDA and other regulatory approvals of products and
therapies for use in healthcare. Other manufacturers have FDA approved products for use as spreading agents,
including ISTA, with an ovine-derived hyaluronidase, Vitrase, Amphastar, with a bovine-derived hyaluronidase,
Amphadase, and Primapharm, also with a bovine-derived hyaluronidase, Hydase. The FDA has determined that
Amphadase, Hydase, HYLENEX and Vitrase are distinct new chemical entities and hence afforded five years of
market exclusivity. The five year market exclusivity precludes identical new chemical entity products from being
marketed for a period of five years. As each of these products is established as distinctly different new chemical
entities, the marketing exclusivity granted does not prohibit the marketing of the products.

SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS

This prospectus and the documents incorporated by reference contain forward-looking statements. These are based
on our management s current beliefs, expectations and assumptions about future events, conditions and results and on
information currently available to us. Discussions containing these forward-looking statements may be found, among
other places, in the Sections entitled Business,  Risk Factors and Management s Discussion and Analysis of Financial
Condition and Results of Operations incorporated by reference from our most recent Annual Report on Form 10-K
and in our Quarterly Reports on Form 10-Q, as well as any amendments thereto, filed with the SEC. Within the
meaning of Section 27A of the Securities Act of 1933, as amended, or the Securities Act, and Section 21E of the
Exchange Act, these forward-looking statements include, but are not limited to, statements about our business,
technologies, prospects, partners, customers, suppliers and regulatory strategies.

All statements, other than statements of historical fact, included or incorporated herein regarding our strategy,
future operations, financial position, future revenues, projected costs, plans, prospectus and objectives are
forward-looking statements. In some cases, you can identify forward-looking statements by terms such as anticipate,

believe, could, estimate, expect, intend, may, plan, potential, predict, project, should, will,
expressions. These statements involve risks, uncertainties and other factors that may cause our actual results,
performance, time frames or achievements to be materially different from any future results, performance, time frames
or achievements expressed or implied by the forward-looking statements. Risks, uncertainties and other factors that
might cause or contribute to such differences include, but are not limited to, those discussed in the Section entitled
Risk Factors in our most recent Annual Report on Form 10-K and in our Quarterly Reports on Form 10-Q, as well as
any amendments thereto filed with the SEC. Given these risks, uncertainties and other factors, many of which are
beyond our control, you should not place undue reliance on these forward-looking statements.

Except as required by law, we assume no obligation to update these forward-looking statements publicly, or to
revise any forward-looking statements to reflect events or developments occurring after the date of this prospectus,
even if new information becomes available in the future.
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FINANCIAL RATIOS

The following table sets forth our ratio of earnings to fixed charges and the ratio of our earnings to combined fixed
charges and preferred stock dividends to earnings for each of the periods presented. Our net losses were insufficient to
cover fixed charges and combined fixed charges and preferred stock dividends in each of the years ended
December 31, 2003, 2004, 2005, 2006 and 2007 and in the nine months ended September 30, 2008. Because of these
deficiencies, the ratio information is not applicable for those periods. The extent to which earnings were insufficient to
cover fixed charges and combined fixed charges and preferred stock dividends for those periods is shown below.
Amounts shown are in millions, except for ratios.

Nine
Months
Ended
September
Year Ended December 31, 30,
2003 2004 2005 2006 2007 2008
Ratio of earnings to fixed
charges N/A N/A N/A N/A N/A N/A
Ratio of earnings to
combined fixed
charges and preferred
stock
dividends N/A N/A N/A N/A N/A N/A
Deficiency of earnings
available to cover fixed
charges $ 2.1 $ 9.1 $13.3 $14.8 $23.9 $ 31.8
Deficiency of earnings
available to
cover combined fixed
charges and
preferred stock dividends $ 2.1 $ 9.1 $13.3 $14.8 $23.9 $ 31.8
Our ratio of earnings to fixed charges for each of the five most recently completed fiscal years and any required
interim periods will each be specified in a prospectus supplement or in a document that we file with the SEC and
incorporate by reference pertaining to the issuance, if any, by us of debt securities in the future.
USE OF PROCEEDS
Except as described in any applicable prospectus supplement and in any free writing prospectuses in connection
with a specific offering, we currently intend to use the net proceeds from the sale of the securities offered hereby for
operating costs, capital expenditures and for general corporate purposes, including working capital. We may also use a
portion of the net proceeds to invest in or acquire businesses or technologies that we believe are complementary to our
own, although we have no current plans, commitments or agreements with respect to any acquisitions as of the date of
this prospectus. Pending these uses, we intend to invest the net proceeds in investment-grade, interest-bearing
securities.
DESCRIPTION OF CAPITAL STOCK
As of the date of this prospectus, our certificate of incorporation authorizes us to issue 150,000,000 shares of
common stock, par value $0.001 per share, and 20,000,000 shares of preferred stock, par value $0.001 per share. As of
November 21, 2008, approximately 81.5 million shares of common stock were outstanding and no shares of Preferred
Stock were outstanding. Our board of directors has previously designated 500,000 of the 20,000,000 authorized shares
of preferred stock as Series A Preferred Stock.
The following summary describes the material terms of our capital stock. The description of our capital stock is
qualified by reference to our amended and restated certificate of incorporation,
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as amended, our bylaws, as amended, the certificate of designation for our Series A Preferred Stock, which are
incorporated by reference as exhibits into the registration statement of which this prospectus is a part.
Common Stock

The holders of common stock are entitled to one vote for each share held of record on all matters submitted to a
vote of the stockholders. Subject to preferences that may be applicable to any outstanding shares of the preferred
stock, the holders of common stock are entitled to receive ratably such dividends as may be declared by the board of
directors out of funds legally available therefor. In the event of a liquidation, dissolution or winding up of our
company, holders of the common stock are entitled to share ratably in all assets remaining after payment of liabilities
and the liquidation preferences of any outstanding shares of preferred stock. Holders of common stock have no
preemptive rights and no right to convert their common stock into any other securities. There are no redemption or
sinking fund provisions applicable to the common stock. All outstanding shares of common stock are, and all shares
of common stock to be outstanding upon the closing of this offering will be, fully paid and nonassessable.

Additional shares of authorized common stock may be issued, as authorized by our board of directors from time to
time, without stockholder approval, except as may be required by applicable stock exchange requirements.
Preferred Stock

Pursuant to our Amended and Restated Certificate of Incorporation, or the Restated Certificate, our board of
directors currently has the authority, without further action by the stockholders, to issue up to 19,500,000 shares of
preferred stock in one or more series and to fix the designations, powers, preferences, privileges and relative
participating, optional or special rights and the qualifications, limitations or restrictions thereof, including dividend
rights, conversion rights, voting rights, terms of redemption and liquidation preferences, any or all of which may be
greater than the rights of the common stock. The board of directors, without stockholder approval, can issue preferred
stock with voting, conversion or other rights that could adversely affect the voting power and other rights of the
holders of common stock. Preferred stock could thus be issued quickly with terms calculated to delay or prevent a
change in control of our company or make removal of management more difficult. Additionally, the issuance of
preferred stock may have the effect of decreasing the market price of the common stock and may adversely affect the
voting power of holders of common stock and reduce the likelihood that common stockholders will receive dividend
payments and payments upon liquidation.

Future Preferred Stock. Our board of directors will fix the rights, preferences, privileges, qualifications and
restrictions of the preferred stock of each series that we sell under this prospectus and applicable prospectus
supplements in the certificate of designation relating to that series. We will incorporate by reference into the
registration statements of which this prospectus is a part the form of any certificate of designation that describes the
terms of the series of preferred stock we are offering before the issuance of the related series of preferred stock. This
description will include:

the title and stated value;
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the number of shares we are offering;

the liquidation preference per share;
the purchase price per share;
the dividend rate per share, dividend period and payment dates and method of calculation for dividends;

whether dividends will be cumulative or non-cumulative and, if cumulative, the date from which dividends will
accumulate;

our right, if any, to defer payment of dividends and the maximum length of any such deferral period;
the procedures for any auction and remarketing, if any;
the provisions for a sinking fund, if any;

the provisions for redemption or repurchase, if applicable, and any restrictions on our ability to exercise those
redemption and repurchase rights;

any listing of the preferred stock on any securities exchange or market;
whether the preferred stock will be convertible into our common stock or other securities of ours, including
warrants, and, if applicable, the conversion period, the conversion price, or how it will be calculated, and under

what circumstances it may be adjusted;

whether the preferred stock will be exchangeable into debt securities, and, if applicable, the exchange period,
the exchange price, or how it will be calculated, and under what circumstances it may be adjusted;

voting rights, if any, of the preferred stock;
preemption rights, if any;
restrictions on transfer, sale or other assignment, if any;

a discussion of any material or special United States federal income tax considerations applicable to the
preferred stock;

the relative ranking and preferences of the preferred stock as to dividend rights and rights if we liquidate,
dissolve or wind up our affairs;
22
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any limitations on issuances of any class or series of preferred stock ranking senior to or on a parity with the
series of preferred stock being issued as to dividend rights and rights if we liquidate, dissolve or wind up our
affairs; and

any other specific terms, rights, preferences, privileges, qualifications or restrictions of the preferred stock.

When we issue shares of preferred stock under this prospectus, the shares will be fully paid and nonassessable and
will not have, or be subject to, any preemptive or similar rights.

The General Corporation Law of the State of Delaware, the state of our incorporation, provides that the holders of
preferred stock will have the right to vote separately as a class on any proposal involving fundamental changes in the
rights of holders of that preferred stock. This right is in addition to any voting rights that may be provided for in the
applicable certificate of designation.

Antitakeover Effects of Provisions of Charter Documents and Delaware Law

Charter Documents. Our Restated Certificate and Amended and Restated Bylaws, or Bylaws, include a number of
provisions that may have the effect of deterring hostile takeovers or delaying or preventing changes in control or
management of our company. First, our board of directors is classified into three classes of directors. Under Delaware
law, directors of a corporation with a classified board may be removed only for cause unless the corporation s
certificate of incorporation provides otherwise. Our Restated Certificate does not provide otherwise. In addition, the
Restated Certificate provides that all stockholder action must be effected at a duly called meeting of stockholders and
not by a consent in writing. Further, our Bylaws limit who may call special meetings of the stockholders. Our Restated
Certificate does not include a provision for cumulative voting for directors. Under cumulative voting, a minority
stockholder holding a sufficient percentage of a class of shares may be able to ensure the election of one or more
directors. Finally, our Bylaws establish procedures, including advance notice procedures, with regard to the
nomination of candidates for election as directors and stockholder proposals. These and other provisions of our
Restated Certificate and Bylaws and Delaware law could discourage potential acquisition proposals and could delay or
prevent a change in control or management of our company.

Delaware Takeover Statute. We are subject to Section 203 of the General Corporation Law of the State of
Delaware, or DGCL, which regulates acquisitions of some Delaware corporations. In general, Section 203 prohibits,
with some exceptions, a publicly held Delaware corporation from engaging in a business combination with an

interested stockholder for a period of three years following the date of the transaction in which the person became an
interested stockholder, unless:
the board of directors of the corporation approved the business combination or the other transaction in which
the person became an interested stockholder prior to the date of the business combination or other transaction;

upon consummation of the transaction that resulted in the person becoming an interested stockholder, the
person owned at least 85% of the voting stock of the corporation outstanding at the time the transaction
commenced, excluding shares owned by persons who are directors and also officers of the corporation and
shares issued under employee stock plans under which employee participants do not have
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the right to determine confidentially whether shares held subject to the plan will be tendered in a tender or
exchange offer; or

on or subsequent to the date the person became an interested stockholder, the board of directors of the
corporation approved the business combination and the stockholders of the corporation authorized the business
combination at an annual or special meeting of stockholders by the affirmative vote of at least 66-2/3% of the
outstanding stock of the corporation not owned by the interested stockholder.

Section 203 of the DGCL generally defines a business combination to include any of the following:
any merger or consolidation involving the corporation and the interested stockholder;

any sale, transfer, pledge or other disposition of 10% or more of the corporation s assets or
outstanding stock involving the interested stockholder;

in general, any transaction that results in the issuance or transfer by the corporation of any of its
stock to the interested stockholder;

any transaction involving the corporation that has the effect of increasing the proportionate share of
its stock owned by the interested stockholder; or

the receipt by the interested stockholder of the benefit of any loans, advances, guarantees, pledges or
other financial benefits provided by or through the corporation.

In general, Section 203 defines an interested stockholder as any person who, together with the person s affiliates
and associates, owns, or within three years prior to the determination of interested stockholder status did own, 15% or
more of a corporation s voting stock.

Section 203 of the DGCL could depress our stock price and delay, discourage or prohibit transactions not approved
in advance by our board of directors, such as takeover attempts that might otherwise involve the payment to our
stockholders of a premium over the market price of our common stock.

Transfer Agent And Registrar

The transfer agent and registrar for our common stock is Corporate Stock Transfer Company.
Listing on The Nasdaq Global Market

Our common stock is listed on The Nasdaq Global Market under the symbol HALO .
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DESCRIPTION OF DEBT SECURITIES

The following description, together with the additional information we include in any applicable prospectus
supplements or free writing prospectuses, summarizes the material terms and provisions of the debt securities that we
may offer under this prospectus. We may issue debt securities, in one or more series, as either senior or subordinated
debt or as senior or subordinated convertible debt. While the terms we have summarized below will apply generally to
any future debt securities we may offer under this prospectus, we will describe the particular terms of any debt
securities that we may offer in more detail in the applicable prospectus supplement or free writing prospectus. The
terms of any debt securities we offer under a prospectus supplement may differ from the terms we describe below.
However, no prospectus supplement shall fundamentally change the terms that are set forth in this prospectus or offer
a security that is not registered and described in this prospectus at the time of its effectiveness. As of the date of this
prospectus, we have no outstanding registered debt securities. Unless the context requires otherwise, whenever we
refer to the indentures, we also are referring to any supplemental indentures that specify the terms of a particular series
of debt securities.

We will issue any senior debt securities under the senior indenture that we will enter into with the trustee named in
the senior indenture. We will issue any subordinated debt securities under the subordinated indenture that we will
enter into with the trustee named in the subordinated indenture. We have filed forms of these documents as exhibits to
the registration statement, of which this prospectus is a part, and supplemental indentures and forms of debt securities
containing the terms of the debt securities being offered will be filed as exhibits to the registration statement of which
this prospectus is a part or will be incorporated by reference from reports that we file with the SEC.

The indentures will be qualified under the Trust Indenture Act of 1939, as amended, or the Trust Indenture Act. We
use the term trustee to refer to either the trustee under the senior indenture or the trustee under the subordinated
indenture, as applicable.

The following summaries of material provisions of the senior debt securities, the subordinated debt securities and
the indentures are subject to, and qualified in their entirety by reference to, all of the provisions of the indenture
applicable to a particular series of debt securities. We urge you to read the applicable prospectus supplements and any
related free writing prospectuses related to the debt securities that we may offer under this prospectus, as well as the
complete indentures that contains the terms of the debt securities. Except as we may otherwise indicate, the terms of
the senior indenture and the subordinated indenture are identical.

General

The terms of each series of debt securities will be established by or pursuant to a resolution of our board of
directors and set forth or determined in the manner provided in an officers certificate or by a supplement indenture.
Debt securities may be issued in separate series without limitation as to aggregate principal amount. We may specify a
maximum aggregate principal amount for the debt securities of any series. We will describe in the applicable
prospectus supplement the terms of the series of debt securities being offered, including:

the title;
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the principal amount being offered, and if a series, the total amount authorized and the total amount outstanding;

any limit on the amount that may be issued;

whether or not we will issue the series of debt securities in global form, and, if so, the terms and who the
depositary will be;

the maturity date;

whether and under what circumstances, if any, we will pay additional amounts on any debt securities held by a
person who is not a United States person for tax purposes, and whether we can redeem the debt securities if we
have to pay such additional amounts;

the annual interest rate, which may be fixed or variable, or the method for determining the rate and the date
interest will begin to accrue, the dates interest will be payable and the regular record dates for interest payment
dates or the method for determining such dates;

whether or not the debt securities will be secured or unsecured, and the terms of any secured debt;

the terms of the subordination of any series of subordinated debt;

the place where payments will be payable;

restrictions on transfer, sale or other assignment, if any;

our right, if any, to defer payment of interest and the maximum length of any such deferral period;

the date, if any, after which, and the price at which, we may, at our option, redeem the series of debt securities
pursuant to any optional or provisional redemption provisions and the terms of those redemption provisions;

the date, if any, on which, and the price at which we are obligated, pursuant to any mandatory sinking fund or
analogous fund provisions or otherwise, to redeem, or at the holder s option, to purchase, the series of debt
securities and the currency or currency unit in which the debt securities are payable;

whether the indenture will restrict our ability or the ability of our subsidiaries to:
incur additional indebtedness;

issue additional securities;
26

Table of Contents 42



Edgar Filing: BOOKS A MILLION INC - Form 10-K

Table of Contents
create liens;

pay dividends or make distributions in respect of our capital stock or the capital stock of our subsidiaries;
redeem capital stock;
place restrictions on our subsidiaries ability to pay dividends, make distributions or transfer assets;
make investments or other restricted payments;
sell or otherwise dispose of assets;
enter into sale-leaseback transactions;
engage in transactions with stockholders or affiliates;
issue or sell stock of our subsidiaries; or
effect a consolidation or merger;
whether the indenture will require us to maintain any interest coverage, fixed charge, cash flow-based,

asset-based or other financial ratios;

a discussion of certain material or special United States federal income tax considerations applicable to the debt
securities;

information describing any book-entry features;
provisions for a sinking fund purchase or other analogous fund, if any;
the applicability of the provisions in the indenture on discharge;

whether the debt securities are to be offered at a price such that they will be deemed to be offered at an original
issue discount as defined in paragraph (a) of Section 1273 of the Internal Revenue Code of 1986, as amended,;

the denominations in which we will issue the series of debt securities, if other than denominations of $1,000 and
any integral multiple thereof;

the currency of payment of debt securities if other than U.S. dollars and the manner of determining the equivalent
amount in U.S. dollars; and

any other specific terms, preferences, rights or limitations of, or restrictions on, the debt securities, including any
additional events of default or covenants provided with
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respect to the debt securities, and any terms that may be required by us or advisable under applicable laws or
regulations.
Conversion or Exchange Rights
We will set forth in the applicable prospectus supplement the terms on which a series of debt securities may be
convertible into or exchangeable for our common stock, our preferred stock or other securities (including securities of
a third-party). We will include provisions as to whether conversion or exchange is mandatory, at the option of the
holder or at our option. We may include provisions pursuant to which the number of shares of our common stock, our
preferred stock or other securities (including securities of a third-party) that the holders of the series of debt securities
receive would be subject to adjustment.
Consolidation, Merger or Sale
Unless we provide otherwise in the prospectus supplement applicable to a particular series of debt securities, the
indentures will not contain any covenant that restricts our ability to merge or consolidate, or sell, convey, transfer or
otherwise dispose of all or substantially all of our assets. However, any successor to or acquirer of such assets must
assume all of our obligations under the indentures or the debt securities, as appropriate. If the debt securities are
convertible into or exchangeable for our other securities or securities of other entities, the person with whom we
consolidate or merge or to whom we sell all of our property must make provisions for the conversion of the debt
securities into securities that the holders of the debt securities would have received if they had converted the debt
securities before the consolidation, merger or sale.
Events of Default under the Indenture
Unless we provide otherwise in the prospectus supplement applicable to a particular series of debt securities, the
following are events of default under the indentures with respect to any series of debt securities that we may issue:
if we fail to pay interest when due and payable and our failure continues for 90 days and the time for payment has
not been extended;

if we fail to pay the principal, premium or sinking fund payment, if any, when due and payable at maturity, upon
redemption or repurchase or otherwise, and the time for payment has not been extended;

if we fail to observe or perform any other covenant contained in the debt securities or the indentures, other than a
covenant specifically relating to another series of debt securities, and our failure continues for 90 days after we
receive notice from the trustee or we and the trustee receive notice from the holders of at least 25% in aggregate
principal amount of the outstanding debt securities of the applicable series; and

if specified events of bankruptcy, insolvency or reorganization occur.
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We will describe in each applicable prospectus supplement any additional events of default relating to the relevant
series of debt securities.

If an event of default with respect to debt securities of any series occurs and is continuing, other than an event of
default specified in the last bullet point above, the trustee or the holders of at least 25% in aggregate principal amount
of the outstanding debt securities of that series, by notice to us in writing, and to the trustee if notice is given by such
holders, may declare the unpaid principal, premium, if any, and accrued interest, if any, due and payable immediately.
If an event of default specified in the last bullet point above occurs with respect to us, the unpaid principal, premium,
if any, and accrued interest, if any, of each issue of debt securities then outstanding shall be due and payable without
any notice or other action on the part of the trustee or any holder.

The holders of a majority in principal amount of the outstanding debt securities of an affected series may waive
any default or event of default with respect to the series and its consequences, except defaults or events of default
regarding payment of principal, premium, if any, or interest, unless we have cured the default or event of default in
accordance with the indenture. Any waiver shall cure the default or event of default.

Subject to the terms of the indentures, if an event of default under an indenture shall occur and be continuing, the
trustee will be under no obligation to exercise any of its rights or powers under such indenture at the request or
direction of any of the holders of the applicable series of debt securities, unless such holders have offered the trustee
reasonable indemnity or security satisfactory to it against any loss, liability or expense. The holders of a majority in
principal amount of the outstanding debt securities of any series will have the right to direct the time, method and
place of conducting any proceeding for any remedy available to the trustee, or exercising any trust or power conferred
on the trustee, with respect to the debt securities of that series, provided that:

the direction so given by the holder is not in conflict with any law or the applicable indenture; and

subject to its duties under the Trust Indenture Act, the trustee need not take any action that might involve it in
personal liability or might be unduly prejudicial to the holders not involved in the proceeding.

The indentures provide that if an event of default has occurred and is continuing, the trustee will be required in the
exercise of its powers to use the degree of care that a prudent person would use in the conduct of its own affairs. The
trustee, however, may refuse to follow any direction that conflicts with law or the indenture, or that the trustee
determines is unduly prejudicial to the rights of any other holder of the relevant series of debt securities, or that would
involve the trustee in personal liability. Prior to taking any action under the indentures, the trustee will be entitled to
indemnification against all costs, expenses and liabilities that would be incurred by taking or not taking such action.

A holder of the debt securities of any series will have the right to institute a proceeding under the indentures or to
appoint a receiver or trustee, or to seek other remedies only if:

the holder has given written notice to the trustee of a continuing event of default with respect to that series;
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the holders of at least 25% in aggregate principal amount of the outstanding debt securities of that series have
made written request, and such holders have offered reasonable indemnity to the trustee or security satisfactory to
it against any loss, liability or expense or to be incurred in compliance with instituting the proceeding as trustee;
and

the trustee does not institute the proceeding, and does not receive from the holders of a majority in aggregate
principal amount of the outstanding debt securities of that series other conflicting directions within 90 days after
the notice, request and offer.

These limitations do not apply to a suit instituted by a holder of debt securities if we default in the payment of the
principal, premium, if any, or interest on, the debt securities, or other defaults that may be specified in the applicable
prospectus supplement.

We will periodically file statements with the trustee regarding our compliance with specified covenants in the
indentures.

The indentures provide that if a default occurs and is continuing and is actually known to a responsible officer of
the trustee, the trustee must mail to each holder notice of the default within the earlier of 90 days after it occurs and
30 days after it is known by a responsible officer of the trustee or written notice of it is received by the trustee, unless
such default has been cured or waived. Except in the case of a default in the payment of principal or premium of or
interest on any debt security or certain other defaults specified in an indenture, the trustee shall be protected in
withholding such notice if and so long as the board of directors, the executive committee or a trust committee of
directors, or responsible officers of the trustee, in good faith determine that withholding notice is in the best interests
of holders of the relevant series of debt securities.

Modification of Indenture; Waiver

Subject to the terms of the indenture for any series of debt securities that we may issue, we and the trustee may
change an indenture without the consent of any holders with respect to the following specific matters:

to fix any ambiguity, defect or inconsistency in the indenture;

to comply with the provisions described above under Description of Debt Securities Consolidation, Merger or
Sale ;

to comply with any requirements of the SEC in connection with the qualification of any indenture under the Trust
Indenture Act;

to add to, delete from or revise the conditions, limitations, and restrictions on the authorized amount, terms, or
purposes of issue, authentication and delivery of debt securities, as set forth in the indenture;

to provide for the issuance of and establish the form and terms and conditions of the debt securities of any series
as provided under Description of Debt Securities General, to establish the form of any certifications required to
be furnished
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pursuant to the terms of the indenture or any series of debt securities, or to add to the rights of the holders of any
series of debt securities;

to evidence and provide for the acceptance of appointment hereunder by a successor trustee;
to provide for uncertificated debt securities and to make all appropriate changes for such purpose;

to add to our covenants such new covenants, restrictions, conditions or provisions for the benefit of the holders, to
make the occurrence, or the occurrence and the continuance, of a default in any such additional covenants,
restrictions, conditions or provisions an event of default or to surrender any right or power conferred to us in the
indenture; or

to change anything that does not adversely affect the interests of any holder of debt securities of any series in any
material respect.

In addition, under the indentures, the rights of holders of a series of debt securities may be changed by us and the
trustee with the written consent of the holders of at least a majority in aggregate principal amount of the outstanding
debt securities of each series that is affected. However, subject to the terms of the indenture for any series of debt
securities that we may issue or otherwise provided in the prospectus supplement applicable to a particular series of
debt securities, we and the trustee may only make the following changes with the consent of each holder of any
outstanding debt securities affected:

extending the stated maturity of the series of debt securities;

reducing the principal amount, reducing the rate of or extending the time of payment of interest, or reducing any
premium payable upon the redemption or repurchase of any debt securities; or

reducing the percentage of debt securities, the holders of which are required to consent to any amendment,

supplement, modification or waiver.
Discharge

Each indenture provides that, subject to the terms of the indenture and any limitation otherwise provided in the

prospectus supplement applicable to a particular series of debt securities, we can elect to be discharged from our
obligations with respect to one or more series of debt securities, except for specified obligations, including obligations
to:

register the transfer or exchange of debt securities of the series;

replace stolen, lost or mutilated debt securities of the series;

maintain paying agencies;
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hold monies for payment in trust;

recover excess money held by the trustee;
compensate and indemnify the trustee; and

appoint any successor trustee.

In order to exercise our rights to be discharged, we must deposit with the trustee money or government obligations
sufficient to pay all the principal of, any premium and interest on, the debt securities of the series on the dates
payments are due.

Form, Exchange and Transfer

We will issue the debt securities of each series only in fully registered form without coupons and, unless we
otherwise specify in the applicable prospectus supplement, in denominations of $1,000 and any integral multiple
thereof. The indentures provide that we may issue debt securities of a series in temporary or permanent global form
and as book-entry securities that will be deposited with, or on behalf of, The Depository Trust Company or another
depositary named by us and identified in a prospectus supplement with respect to that series. See Legal Ownership of
Securities below for a further description of the terms relating to any book-entry securities.

At the option of the holder, subject to the terms of the indentures and the limitations applicable to global securities
described in the applicable prospectus supplement, the holder of the debt securities of any series can exchange the
debt securities for other debt securities of the same series, in any authorized denomination and of like tenor and
aggregate principal amount.

Subject to the terms of the indentures and the limitations applicable to global securities set forth in the applicable
prospectus supplement, holders of the debt securities may present the debt securities for exchange or for registration
of transfer, duly endorsed or with the form of transfer endorsed thereon duly executed if so required by us or the
security registrar, at the office of the security registrar or at the office of any transfer agent designated by us for this
purpose. Unless otherwise provided in the debt securities that the holder presents for transfer or exchange, we will
make no service charge for any registration of transfer or exchange, but we may require payment of any taxes or other
governmental charges.

We will name in the applicable prospectus supplement the security registrar, and any transfer agent in addition to
the security registrar, that we initially designate for any debt securities. We may at any time designate additional
transfer agents or rescind the designation of any transfer agent or approve a change in the office through which any
transfer agent acts, except that we will be required to maintain a transfer agent in each place of payment for the debt
securities of each series.

If we elect to redeem the debt securities of any series, we will not be required to:

issue, register the transfer of, or exchange any debt securities of that series during a period beginning at the
opening of business 15 days before the day of mailing of a notice of redemption of any debt securities that may
be selected for redemption and ending at the close of business on the day of the mailing; or
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register the transfer of or exchange any debt securities so selected for redemption, in whole or in part, except the
unredeemed portion of any debt securities we are redeeming in part.

Information Concerning the Trustee

The trustee, other than during the occurrence and continuance of an event of default under an indenture, undertakes
to perform only those duties as are specifically set forth in the applicable indenture and is under no obligation to
exercise any of the powers given it by the indentures at the request of any holder of debt securities unless it is offered
reasonable security and indemnity against the costs, expenses and liabilities that it might incur. However, upon an
event of default under an indenture, the trustee must use the same degree of care as a prudent person would exercise or
use in the conduct of his or her own affairs.

Payment and Paying Agents

Unless we otherwise indicate in the applicable prospectus supplement, we will make payment of the interest on any
debt securities on any interest payment date to the person in whose name the debt securities, or one or more
predecessor securities, are registered at the close of business on the regular record date for the interest.

We will pay principal of and any premium and interest on the debt securities of a particular series at the office of
the paying agents designated by us, except that unless we otherwise indicate in the applicable prospectus supplement,
we will make interest payments by check that we will mail to the holder or by wire transfer to certain holders. Unless
we otherwise indicate in the applicable prospectus supplement, we will designate the corporate trust office of the
trustee as our sole paying agent for payments with respect to debt securities of each series. We will name in the
applicable prospectus supplement any other paying agents that we initially designate for the debt securities of a
particular series. We will maintain a paying agent in each place of payment for the debt securities of a particular
series.

All money we pay to a paying agent or the trustee for the payment of the principal of or any premium or interest on
any debt securities that remains unclaimed at the end of two years after such principal, premium or interest has
become due and payable will be repaid to us, and the holder of the debt security thereafter may look only to us for
payment thereof.

Governing Law

The indentures and the debt securities will be governed by and construed in accordance with the laws of the State
of New York, except to the extent that the Trust Indenture Act is applicable.
Ranking Debt Securities

The subordinated debt securities will be unsecured and will be subordinate and junior in priority of payment to
certain other indebtedness to the extent described in a prospectus supplement. The subordinated indenture does not
limit the amount of subordinated debt securities that we may issue. It also does not limit us from issuing any other
secured or unsecured debt.
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The senior debt securities will be unsecured and will rank equally in right of payment to all our other senior
unsecured debt. The senior indenture does not limit the amount of senior debt securities that we may issue. It also does
not limit us from issuing any other secured or unsecured debt.

Existing Subordinated Debt
As of November 28, 2008, the Company had no existing subordinated debt.
DESCRIPTION OF WARRANTS

The following description, together with the additional information we may include in any applicable prospectus
supplements and free writing prospectuses, summarizes the material terms and provisions of the warrants that we may
offer under this prospectus, which may consist of warrants to purchase common stock, preferred stock or debt
securities and may be issued in one or more series. Warrants may be offered independently or together with common
stock, preferred stock or debt securities offered by any prospectus supplement, and may be attached to or separate
from those securities. While the terms we have summarized below will apply generally to any warrants that we may
offer under this prospectus, we will describe the particular terms of any series of warrants that we may offer in more
detail in the applicable prospectus supplement and any applicable free writing prospectus. The terms of any warrants
offered under a prospectus supplement may differ from the terms described below. However, no prospectus
supplement will fundamentally change the terms that are set forth in this prospectus or offer a security that is not
registered and described in this prospectus at the time of its effectiveness.

We will issue the warrants under a warrant agreement that we will enter into with a warrant agent to be selected by
us. The warrant agent will act solely as an agent of ours in connection with the warrants and will not act as an agent
for the holders or beneficial owners of the warrants. We will file as exhibits to the registration statement of which this
prospectus is a part, or will incorporate by reference from a current report on Form 8-K that we file with the SEC, the
form of warrant agreement, including a form of warrant certificate, that describes the terms of the particular series of
warrants we are offering before the issuance of the related series of warrants. The following summaries of material
provisions of the warrants and the warrant agreements are subject to, and qualified in their entirety by reference to, all
the provisions of the warrant agreement and warrant certificate applicable to a particular series of warrants. We urge
you to read the applicable prospectus supplement and any applicable free writing prospectus related to the particular
series of warrants that we sell under this prospectus, as well as the complete warrant agreements and warrant
certificates that contain the terms of the warrants.

General

We will describe in the applicable prospectus supplement the terms relating to a series of warrants, including:

the offering price and aggregate number of warrants offered;

the currency for which the warrants may be purchased;
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if applicable, the designation and terms of the securities with which the warrants are issued and the number
of warrants issued with each such security or each principal amount of such security;

applicable, the date on and after which the warrants and the related securities will be separately transferable;

in the case of warrants to purchase debt securities, the principal amount of debt securities purchasable upon
exercise of one warrant and the price at, and currency in which, this principal amount of debt securities may
be purchased upon such exercise;

in the case of warrants to purchase common stock or preferred stock, the number of shares of common stock
or preferred stock, as the case may be, purchasable upon the exercise of one warrant and the price at which
these shares may be purchased upon such exercise;

the effect of any merger, consolidation, sale or other disposition of our business on the warrant agreements
and the warrants;

the terms of any rights to redeem or call the warrants;

any provisions for changes to or adjustments in the exercise price or number of securities issuable upon
exercise of the warrants;

the dates on which the right to exercise the warrants will commence and expire;

the manner in which the warrant agreements and warrants may be modified;

United States federal income tax consequences of holding or exercising the warrants;
the terms of the securities issuable upon exercise of the warrants; and

any other specific terms, preferences, rights or limitations of or restrictions on the warrants.
Before exercising their warrants, holders of warrants will not have any of the rights of holders of the securities
purchasable upon such exercise, including:
in the case of warrants to purchase debt securities, the right to receive payments of principal of, or premium,
if any, or interest on, the debt securities purchasable upon exercise or to enforce covenants in the applicable
indenture; or

in the case of warrants to purchase common stock or preferred stock, the right to receive dividends, if any,
or, payments upon our liquidation, dissolution or winding up or to exercise voting rights, if any.
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Exercise of Warrants

Each warrant will entitle the holder to purchase the securities that we specify in the applicable prospectus
supplement at the exercise price that we describe in the applicable prospectus supplement. Unless we otherwise
specify in the applicable prospectus supplement, holders of the warrants may exercise the warrants at any time up to
the specified time on the expiration date that we set forth in the applicable prospectus supplement. After the close of
business on the expiration date, unexercised warrants will become void.

Holders of the warrants may exercise the warrants by delivering the warrant certificate representing the warrants to
be exercised together with specified information, and paying the required amount to the warrant agent in immediately
available funds, as provided in the applicable prospectus supplement. We will set forth on the reverse side of the
warrant certificate and in the applicable prospectus supplement the information that the holder of the warrant will be
required to deliver to the warrant agent.

Upon receipt of the required payment and the warrant certificate properly completed and duly executed at the
corporate trust office of the warrant agent or any other office indicated in the applicable prospectus supplement, we
will issue and deliver the securities purchasable upon such exercise. If fewer than all of the warrants represented by
the warrant certificate are exercised, then we will issue a new warrant certificate for the remaining amount of
warrants. If we so indicate in the applicable prospectus supplement, holders of the warrants may surrender securities
as all or part of the exercise price for warrants.

Enforceability of Rights by Holders of Warrants

Each warrant agent will act solely as our agent under the applicable warrant agreement and will not assume any
obligation or relationship of agency or trust with any holder of any warrant. A single bank or trust company may act
as warrant agent for more than one issue of warrants. A warrant agent will have no duty or responsibility in case of
any default by us under the applicable warrant agreement or warrant, including any duty or responsibility to initiate
any proceedings at law or otherwise, or to make any demand upon us. Any holder of a warrant may, without the
consent of the related warrant agent or the holder of any other warrant, enforce by appropriate legal action its right to
exercise, and receive the securities purchasable upon exercise of, its warrants.

Outstanding Warrants

As of November 21, 2008, warrants to purchase an aggregate of approximately 3.3 million shares of our common
stock were outstanding. These warrants were issued in connection with previous financing events conducted by our
predecessor company.

DESCRIPTION OF UNITS

The following description, together with the additional information we may include in any applicable prospectus
supplements, summarizes the material terms and provisions of the units that we may offer under this prospectus.
While the terms we have summarized below will apply generally to any units that we may offer under this prospectus,
we will describe the particular terms of any series of units in more detail in the applicable prospectus supplement. The
terms of any units offered under a prospectus supplement may differ from the terms described below. However, no
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prospectus supplement will fundamentally change the terms that are set forth in this prospectus or offer a security that
is not registered and described in this prospectus at the time of its effectiveness.

We will file as exhibits to the registration statement of which this prospectus is a part, or will incorporate by
reference from a current report on Form 8-K that we file with the SEC, the form of unit agreement that describes the
terms of the series of units we are offering, and any supplemental agreements, before the issuance of the related series
of units. The following summaries of material terms and provisions of the units are subject to, and qualified in their
entirety by reference to, all the provisions of the unit agreement and any supplemental agreements applicable to a
particular series of units. We urge you to read the applicable prospectus supplements related to the particular series of
units that we sell under this prospectus, as well as the complete unit agreement and any supplemental agreements that
contain the terms of the units.

General

We may issue units comprised of one or more debt securities, shares of common stock, shares of preferred stock
and warrants in any combination. Each unit will be issued so that the holder of the unit is also the holder of each
security included in the unit. Thus, the holder of a unit will have the rights and obligations of a holder of each
included security. The unit agreement under which a unit is issued may provide that the securities included in the unit
may not be held or transferred separately, at any time or at any time before a specified date.

We will describe in the applicable prospectus supplement the terms of the series of units, including:

the designation and terms of the units and of the securities comprising the units, including whether and under
what circumstances those securities may be held or transferred separately;

any provisions of the governing unit agreement that differ from those described below; and

any provisions for the issuance, payment, settlement, transfer or exchange of the units or of the securities
comprising the units.

The provisions described in this section, as well as those described under Description of Capital Stock,  Description
of Debt Securities and Description of Warrants will apply to each unit and to any common stock, preferred stock, debt
security or warrant included in each unit, respectively.

Issuance in Series

We may issue units in such amounts and in numerous distinct series as we determine.
Enforceability of Rights by Holders of Units

Each unit agent will act solely as our agent under the applicable unit agreement and will not assume any obligation
or relationship of agency or trust with any holder of any unit. A single bank
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or trust company may act as unit agent for more than one series of units. A unit agent will have no duty or
responsibility in case of any default by us under the applicable unit agreement or unit, including any duty or
responsibility to initiate any proceedings at law or otherwise, or to make any demand upon us. Any holder of a unit
may, without the consent of the related unit agent or the holder of any other unit, enforce by appropriate legal action
its rights as holder under any security included in the unit.

We, the unit agents and any of their agents may treat the registered holder of any unit certificate as an absolute
owner of the units evidenced by that certificate for any purpose and as the person entitled to exercise the rights
attaching to the units so requested, despite any notice to the contrary. See Legal Ownership of Securities.

LEGAL OWNERSHIP OF SECURITIES

We can issue securities in registered form or in the form of one or more global securities. We describe global
securities in greater detail below. We refer to those persons who have securities registered in their own names on the
books that we or any applicable trustee or depositary or warrant agent maintain for this purpose as the holders of those
securities. These persons are the legal holders of the securities. We refer to those persons who, indirectly through
others, own beneficial interests in securities that are not registered in their own names, as indirect holders of those
securities. As we discuss below, indirect holders are not legal holders, and investors in securities issued in book-entry
form or in street name will be indirect holders.

Book-Entry Holders

We may issue securities in book-entry form only, as we will specify in the applicable prospectus supplement. This
means securities may be represented by one or more global securities registered in the name of a financial institution
that holds them as depositary on behalf of other financial institutions that participate in the depositary s book-entry
system. These participating institutions, which are referred to as participants, in turn, hold beneficial interests in the
securities on behalf of themselves or their customers.

Only the person in whose name a security is registered is recognized as the holder of that security. Global securities
will be registered in the name of the depositary or its participants. Consequently, for global securities, we will
recognize only the depositary as the holder of the securities, and we will make all payments on the securities to the
depositary. The depositary passes along the payments it receives to its participants, which in turn pass the payments
along to their customers who are the beneficial owners. The depositary and its participants do so under agreements
they have made with one another or with their customers; they are not obligated to do so under the terms of the
securities.

As aresult, investors in a global security will not own securities directly. Instead, they will own beneficial interests
in a global security, through a bank, broker or other financial institution that participates in the depositary s book-entry
system or holds an interest through a participant. As long as the securities are issued in global form, investors will be
indirect holders, and not legal holders, of the securities.
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Street Name Holders

We may terminate a global security or issue securities that are not issued in global form. In these cases, investors
may choose to hold their securities in their own names or in street name. Securities held by an investor in street name
would be registered in the name of a bank, broker or other financial institution that the investor chooses, and the
investor would hold only a beneficial interest in those securities through an account he or she maintains at that
institution.

For securities held in street name, we or any applicable trustee or depositary will recognize only the intermediary
banks, brokers and other financial institutions in whose names the securities are registered as the holders of those
securities, and we or any such trustee or depositary will make all payments on those securities to them. These
institutions pass along the payments they receive to their customers who are the beneficial owners, but only because
they agree to do so in their customer agreements or because they are legally required to do so. Investors who hold
securities in street name will be indirect holders, not holders, of those securities.

Legal Holders

Our obligations, as well as the obligations of any applicable trustee or third party employed by us or a trustee, run
only to the legal holders of the securities. We do not have obligations to investors who hold beneficial interests in
global securities, in street name or by any other indirect means. This will be the case whether an investor chooses to
be an indirect holder of a security or has no choice because we are issuing the securities only in global form.

For example, once we make a payment or give a notice to the holder, we have no further responsibility for the
payment or notice even if that holder is required, under agreements with its participants or customers or by law, to
pass it along to the indirect holders but does not do so. Similarly, we may want to obtain the approval of the holders to
amend an indenture, to relieve us of the consequences of a default or of our obligation to comply with a particular
provision of an indenture, or for other purposes. In such an event, we would seek approval only from the legal holders,
and not the indirect holders, of the securities. Whether and how the holders contact the indirect holders is up to the
legal holders.

Special Considerations for Indirect Holders

If you hold securities through a bank, broker or other financial institution, either in book-entry form because the
securities are represented by one or more global securities or in street name, you should check with your own
institution to find out:

how it handles securities payments and notices;

whether it imposes fees or charges;
how it would handle a request for the holders consent, if ever required;

whether and how you can instruct it to send you securities registered in your own name so you can be a
holder, if that is permitted in the future;

how it would exercise rights under the securities if there were a default or other event triggering the need for
holders to act to protect their interests; and
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if the securities are in book-entry form, how the depositary s rules and procedures will affect these matters.
Global Securities

A global security is a security that represents one or any other number of individual securities held by a depositary.
Generally, all securities represented by the same global securities will have the same terms.

Each security issued in book-entry form will be represented by a global security that we issue to, deposit with and
register in the name of a financial institution or its nominee that we select. The financial institution that we select for
this purpose is called the depositary. Unless we specify otherwise in the applicable prospectus supplement, The
Depository Trust Company, New York, New York, known as DTC, will be the depositary for all securities issued in
book-entry form.

A global security may not be transferred to or registered in the name of anyone other than the depositary, its
nominee or a successor depositary, unless special termination situations arise. We describe those situations below
under  Special Situations When A Global Security Will Be Terminated. As a result of these arrangements, the
depositary, or its nominee, will be the sole registered owner and legal holder of all securities represented by a global
security, and investors will be permitted to own only beneficial interests in a global security. Beneficial interests must
be held by means of an account with a broker, bank or other financial institution that in turn has an account with the
depositary or with another institution that does. Thus, an investor whose security is represented by a global security
will not be a legal holder of the security, but only an indirect holder of a beneficial interest in the global security.

If the prospectus supplement for a particular security indicates that the security will be issued as a global security,
then the security will be represented by a global security at all times unless and until the global security is terminated.
If termination occurs, we may issue the securities through another book-entry clearing system or decide that the
securities may no longer be held through any book-entry clearing system.

Special Considerations For Global Securities

As an indirect holder, an investor s rights relating to a global security will be governed by the account rules of the
investor s financial institution and of the depositary, as well as general laws relating to securities transfers. We do not
recognize an indirect holder as a holder of securities and instead deal only with the depositary that holds the global
security.

If securities are issued only as global securities, an investor should be aware of the following:

an investor cannot cause the securities to be registered in his or her name, and cannot obtain non-global
certificates for his or her interest in the securities, except in the special situations we describe below;

an investor will be an indirect holder and must look to his or her own bank or broker for payments on the
securities and protection of his or her legal rights relating to the securities, as we describe above;
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an investor may not be able to sell interests in the securities to some insurance companies and to other
institutions that are required by law to own their securities in non-book-entry form;

an investor may not be able to pledge his or her interest in the global security in circumstances where
certificates representing the securities must be delivered to the lender or other beneficiary of the pledge in
order for the pledge to be effective;

the depositary s policies, which may change from time to time, will govern payments, transfers, exchanges
and other matters relating to an investor s interest in the global security. We and any applicable trustee have
no responsibility for any aspect of the depositary s actions or for its records of ownership interests in the
global security. We and the trustee also do not supervise the depositary in any way;

the depositary may, and we understand that DTC will, require that those who purchase and sell interests in
the global security within its book-entry system use immediately available funds, and your broker or bank
may require you to do so as well; and

financial institutions that participate in the depositary s book-entry system, and through which an investor
holds its interest in the global security, may also have their own policies affecting payments, notices and
other matters relating to the securities. There may be more than one financial intermediary in the chain of
ownership for an investor. We do not monitor and are not responsible for the actions of any of those
intermediaries.
Special Situations When A Global Security Will Be Terminated
In a few special situations described below, a global security will terminate and interests in it will be exchanged for
physical certificates representing those interests. After that exchange, the choice of whether to hold securities directly
or in street name will be up to the investor. Investors must consult their own banks or brokers to find out how to have
their interests in securities transferred to their own names, so that they will be direct holders. We have described the
rights of holders and street name investors above.
A global security will terminate when the following special situations occur:
if the depositary notifies us that it is unwilling, unable or no longer qualified to continue as depositary for
that global security and we do not appoint another institution to act as depositary within 90 days;

if we notify any applicable trustee that we wish to terminate that global security; or

if an event of default has occurred with regard to securities represented by that global security and has not
been cured or waived.
The applicable prospectus supplement may also list additional situations for terminating a global security that
would apply only to the particular series of securities covered by the prospectus
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supplement. When a global security terminates, the depositary, and neither we nor any applicable trustee, is
responsible for deciding the names of the institutions that will be the initial direct holders.
PLAN OF DISTRIBUTION
We may sell the securities to or through underwriters or dealers, through agents, or directly to one or more
purchasers. A prospectus supplement or supplements (and any related free writing prospectus that we may authorize to
be provided to you) will describe the terms of the offering of the securities, including, to the extent applicable:
the name or names of any underwriters, if any;

the purchase price of the securities and the proceeds we will receive from the sale;

any over-allotment options under which underwriters may purchase additional securities from us;

any agency fees or underwriting discounts and other items constituting agents or underwriters compensation;
any public offering price;

any discounts or concessions allowed or reallowed or paid to dealers; and

any securities exchange or market on which the securities may be listed.

Only underwriters named in the prospectus supplement are underwriters of the securities offered by the prospectus
supplement.

If underwriters are used in the sale, they will acquire the securities for their own account and may resell the
securities from time to time in one or more transactions at a fixed public offering price or at varying prices determined
at the time of sale. The obligations of the underwriters to purchase the securities will be subject to the conditions set
forth in the applicable underwriting agreement. We may offer the securities to the public through underwriting
syndicates represented by managing underwriters or by underwriters without a syndicate. Subject to certain
conditions, the underwriters will be obligated to purchase all of the securities offered by the prospectus supplement.
Any public offering price and any discounts or concessions allowed or reallowed or paid to dealers may change from
time to time. We may use underwriters with whom we have a material relationship. We will describe in the prospectus
supplement, naming the underwriter, the nature of any such relationship.

We may sell securities directly or through agents we designate from time to time. We will name any agent involved
in the offering and sale of securities and we will describe any commissions we will pay the agent in the prospectus
supplement. Unless the prospectus supplement states otherwise, our agent will act on a best-efforts basis for the period
of its appointment.

We may authorize agents or underwriters to solicit offers by certain types of institutional investors to purchase
securities from us at the public offering price set forth in the prospectus
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supplement pursuant to delayed delivery contracts providing for payment and delivery on a specified date in the
future. We will describe the conditions to these contracts and the commissions we must pay for solicitation of these
contracts in the prospectus supplement.

We may provide agents and underwriters with indemnification against civil liabilities related to this offering,
including liabilities under the Securities Act, or contribution with respect to payments that the agents or underwriters
may make with respect to these liabilities. Agents and underwriters may engage in transactions with, or perform
services for, us in the ordinary course of business.

All securities we offer, other than common stock, will be new issues of securities with no established trading
market. Any underwriters may make a market in these securities, but will not be obligated to do so and may
discontinue any market making at any time without notice. We cannot guarantee the liquidity of the trading markets
for any securities.

Any underwriter may engage in overallotment, stabilizing transactions, short covering transactions and penalty
bids in accordance with Regulation M under the Exchange Act. Overallotment involves sales in excess of the offering
size, which create a short position. Stabilizing transactions permit bids to purchase the underlying security so long as
the stabilizing bids do not exceed a specified maximum. Short covering transactions involve purchases of the
securities in the open market after the distribution is completed to cover short positions. Penalty bids permit the
underwriters to reclaim a selling concession from a dealer when the securities originally sold by the dealer are
purchased in a covering transaction to cover short positions. Those activities may cause the price of the securities to
be higher than it would otherwise be. If commenced, the underwriters may discontinue any of the activities at any
time.

Any underwriters who are qualified market makers on The Nasdaq Global Market may engage in passive market
making transactions in the securities on The Nasdaq Global Market in accordance with Rule 103 of Regulation M,
during the business day prior to the pricing of the offering, before the commencement of offers or sales of the
securities. Passive market makers must comply with applicable volume and price limitations and must be identified as
passive market makers. In general, a passive market maker must display its bid at a price not in excess of the highest
independent bid for such security; if all independent bids are lowered below the passive market maker s bid, however,
the passive market maker s bid must then be lowered when certain purchase limits are exceeded.

In compliance with guidelines of the Financial Industry Regulatory Authority, or FINRA, the maximum
consideration or discount to be received by any FINRA member or independent broker dealer may not exceed 8% of
the aggregate amount of the securities offered pursuant to this prospectus and any applicable prospectus supplement.

LEGAL MATTERS

DLA Piper LLP (US), San Diego, California will pass for us upon the validity of the securities being offered by
this prospectus and applicable prospectus supplement, and counsel named in the applicable prospectus supplement
will pass upon legal matters for any underwriters, dealers or agents.
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EXPERTS

The consolidated financial statements of Halozyme Therapeutics, Inc. appearing in Halozyme Therapeutics, Inc. s
Annual Report (Form 10-K) as of and for the years ended December 31, 2007 and 2006, and the effectiveness of
Halozyme Therapeutics, Inc. s internal control over financial reporting as of December 31, 2007, have been audited by
Ernst & Young LLP, independent registered public accounting firm, as set forth in their reports thereon, included
therein, and incorporated herein by reference. Such consolidated financial statements are incorporated herein by
reference in reliance upon such report given on the authority of such firm as experts in accounting and auditing.

The consolidated financial statements of Halozyme Therapeutics, Inc. as of December 31, 2005, and for the year
then ended, have been incorporated by reference herein in reliance upon the report of Cacciamatta Accountancy
Corporation, independent registered public accounting firm, incorporated by reference herein, and upon the authority
of said firm as experts in accounting and auditing.

WHERE YOU CAN FIND MORE INFORMATION

We are a reporting company and file annual, quarterly and current reports, proxy statements and other information
with the SEC. We have filed with the SEC a registration statement on Form S-3 under the Securities Act with respect
to the securities we are offering under this prospectus. This prospectus does not contain all of the information set forth
in the registration statement and the exhibits to the registration statement. For further information with respect to us
and the securities we are offering under this prospectus, we refer you to the registration statement and the exhibits and
schedules filed as a part of the registration statement. You may read and copy the registration statement, as well as our
reports, proxy statements and other information, at the SEC s Public Reference Room at 100 F Street, N.E.,
Washington, D.C. 20549. You can request copies of these documents by writing to the SEC and paying a fee for the
copying cost. Please call the SEC at 1-800-SEC-0330 for more information about the operation of the Public
Reference Room. The SEC maintains an internet site that contains reports, proxy and information statements, and
other information regarding issuers that file electronically with the SEC, where our SEC filings are also available. The
address of the SEC s web site is  http://www.sec.gov. We maintain a website at www.halozyme.com. Information
contained in or accessible through our website does not constitute a part of this prospectus.

INCORPORATION BY REFERENCE

The SEC allows us to incorporate by reference information that we file with it into this prospectus, which means
that we can disclose important information to you by referring you to those documents. The information incorporated
by reference is an important part of this prospectus. Information in this prospectus supersedes information
incorporated by reference that we filed with the SEC prior to the date of this prospectus, while information that we file
later with the SEC will automatically update and supersede the information in this prospectus. We incorporate by
reference into this registration statement and prospectus the documents listed below, and any future filings we will
make with the SEC under Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act after the date of the initial
registration statement but prior to effectiveness of the registration statement and after the date of this prospectus but
prior to the termination of the offering of the
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securities covered by this prospectus (other than current reports or portions thereof furnished under Item 2.02 or
Item 7.01 of Form 8-K):
Our Quarterly Report on Form 10-Q for the quarter ended September 30, 2008;

Our Quarterly Report on Form 10-Q for the quarter ended June 30, 2008;
Our Quarterly Report on Form 10-Q for the quarter ended March 31, 2008;
Our Annual Report on Form 10-K for the year ended December 31, 2007;

Our Current Reports on Form 8-K filed on February 8, 2008; March 19, 2008; April 21, 2008; August 21,
2008; and November 7, 2008;

Our definitive proxy statement filed pursuant to Section 14 of the Exchange Act in connection with our 2008
Annual Meeting of Stockholders filed with the SEC on April 3, 2008; and

The description of our common stock set forth in Form 8-A/A, filed with the SEC on November 20, 2007.

We will provide to each person, including any beneficial owner, to whom a prospectus is delivered, without charge
upon written or oral request, a copy of any or all of the information that has been incorporated by reference into this
prospectus but not delivered with the prospectus, including exhibits that are specifically incorporated by reference into
such documents. Requests should be directed to: Halozyme Therapeutics, Inc., Attention: Investor Relations, 11388
Sorrento Valley Road, San Diego, CA 92121, telephone: (858) 794-8889.

DISCLOSURE OF COMMISSION POSITION ON INDEMNIFICATION FOR
SECURITIES ACT LIABILITY

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers or
persons controlling the registrant pursuant to the foregoing provisions, the registrant has been informed that in the
opinion of the Securities and Exchange Commission such indemnification is against public policy as expressed in the
Securities Act and is, therefore, unenforceable.
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